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Furthermore, the criminal procedure as a judicial process should as a matter of course include a
procedure to challenge a judicial decision at the higher court and, therefore, in principle, chal-
lenge to the High Court’s decision to extradite at the higher court, i.e, the Supreme Court,
should be permitted. However, because the provision at issue in this case is understood to have
an established meaning that challenges to the original decision are not permitted, there is no
possibility of correction by way of appellate review by the higher court when there is an inter-
vention of the subjective discretion of individual judges and the decision lacks review over evi-
dence necessary to determine whether the individual subject to the extradition proceeding fits
the definition of criminal to be extradited, whether the subject offense is a crime to be subject-
ed to extradition, or whether there is a sufficient ground to support the prosecution for the
alleged crime or consideration of the degree of human rights protection in the nation that has
requested extradition. This indicates a loss of balance to be maintained between the obligation
to cooperate for international realization of criminal justice as a member of the global commu-
nity and the obligation to protect human right of the individual criminal. Therefore, the provi-

sion at issue in this case infringes upon the right to trial of the complainant.

23. Nondisclosure of Investigation Record
[15-1 KCCR 282, 2000 Hun-Ma 474, Mar. 27, 2003]

A. Background of the Case

Held, a decision not to disclose information prohibiting an attorney from inspecting or
photocopying letter of complaint or suspect interrogation report in a case under police investi-
gation where the attorney is representing the suspect is unconstitutional.

The complainant is an attorney retained by a suspect detained for alleged fraud to repre-
sent the suspect to request a review on legality of detention. On May 29, 2000, the com-
plainant requested that the respondent, the Superintendent of the Western District Incheon
Police, allow the complainant to inspect and photocopy the letter of complaint and the suspect
interrogation report among the investigation records pertaining to the suspect. The police
superintendent denied the above request on the ground that the requested documents for
inspection and photocopying contained information subject to nondisclosure pursuant to the
Criminal Procedure Act and the Act on Disclosure of Information by Public Agencies (here-

inafter referred to as the ‘Information Disclosure Act’). The complainant thereupon filed a
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constitutional complaint with the Constitutional Court on the ground that the decision not to
disclose information by the police superintendent was unconstitutional as it violated the basic

right of the complainant.

B. Summary of the Decision
The Constitutional Court has held, by the majority of six out of nine Justices, that the

above decision not to disclose information is unconstitutional.

(1) Summary of the Majority Opinion

(A) The Constitution explicitly affirms as a basic right the right of the detainee to assis-
tance of counsel. With respect to the attorney’s right to assist the detainee, the essential part
thereof without which the assistance of counsel for the detainee becomes meaningless is one
side of the coin the other side of which consists of the ‘basic right of the detainee to receive
assistance of counsel.” Therefore, the right of the attorney to provide assistance for the
detainee with respect to such essential part must also be protected as a basic right under the
Constitution.

In a detention legality review proceeding in a criminal case initiated by a letter of com-
plaint, as in this case, it is manifest that an attorney may not sufficiently assist the detainee in
a detention legality review proceeding if the attorney cannot properly understand the content
of the letter of complaint and the suspect interrogation report concerning the detainee through
the inspection thereof. Therefore, inspection of the above documents is an essential element
that should be guaranteed for the complainant who is an attorney in order to sufficiently assist
the detainee and, as such, is part of the basic right of the complainant.

On the other hand, the Constitutional Court recognizes that the right of a person who has
legitimate interest with respect to the information retained by the government to request dis-
closure thereof is the right to know and has declared that such right to know is a basic right
that is as a matter of course included in the freedom of expression.

As seen above, an attorney may not sufficiently assist the detainee’s defense without first
properly understanding upon which alleged grounds the letter of complaint attacks the
detainee or on which grounds the investigative authority has determined to place the detainee
in custody. Therefore, the complainant in this case who is an attorney is a person who has

legitimate interest and has the right to know the content of the letter of complaint and the sus-




pect interrogation report. Thus, the complainant is entitled to request disclosure of the above

documents by exercising the complainant’s right to know.

(B) The Information Disclosure Act provides that disclosure may be denied for such ‘infor-
mation pertaining to the investigation, prosecution, and maintenance thereof that its disclosure
may on sufficiently justifying grounds conspicuously deter the performance of official duties
or infringe upon the right of the criminal defendant to a fair trial.” In this case, there is no
ground to support the allegation that disclosure of the letter of complaint and the suspect inter-
rogation report would cause the dangers of destruction of evidence, threatening of the witness,
conspicuous hindrance in investigation, or unfair trial.

On the other hand, the Criminal Procedure Act provides that the documents pertaining to
criminal litigation shall not be disclosed prior to trial except for the public interest or other
justifying grounds, thereby prohibiting disclosure of documents pertaining to criminal litiga-
tion prior to trial. The legislative purpose thereof is to prevent in a criminal proceeding
infringement upon the basic rights of the suspect who is presumed innocent until guilty ver-
dict by the disclosure of the investigation records at the investigation stage and is not to
restrict exercise of the suspect’s right to defend in the pre-trial criminal proceeding. In addi-
tion, as the Criminal Procedure Act allows a review on legality of detention only prior to an
official charge or official prosecution, if the attorney could not inspect the letter of complaint
and the suspect interrogation report in advance, this would inevitably injure the spirit of the
Constitution directly guaranteeing the detention legality review system within the Constitu-
tion thereby requesting such system to substantively function to advocate the human rights of
the detainee. Then, the above provision of the Criminal Procedure Act should not be interpret-
ed to mean that it entirely prohibits an attorney from assisting a detainee’s right to defense by
inspecting the letter of complaint and the suspect interrogation report at the detention legality
review stage.

Therefore, the decision not to disclose information by the respondent that denied inspec-
tion or photocopying of the letter of complaint and the suspect interrogation report is uncon-
stitutional as an infringement upon the right to assist the detainee and the right to know of the

complainant.
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(2) Dissenting Opinion of One Justice

I agree with the majority that the decision not to disclose information by the respondent
with respect to the suspect interrogation report is unconstitutional. However, I respectfully
disagree with the majority with respect to the letter of complaint.

In many cases, a letter of complaint that initiates criminal investigation states important
evidence and major methods of proof in addition to the factual occurrences. Disclosure of the
letter of complaint from the initial stage of investigation would as the result thereof disclose
to the suspect those methods of proof not yet investigated or examined by the investigative
authority. Discovery of substantive truth would be prejudiced and the exercise of the state
authority to criminal punishment would be conspicuously hindered should an important wit-
ness become missing or evidence incriminating the suspect be destroyed as a result thereof.
Therefore, there is a legitimate ground for the respondent’s nondisclosure of the letter of com-
plaint at the initial stage of investigation to avoid such danger.

Therefore, the argument of the complainant that nondisclosure of the letter of complaint is

unconstitutional is groundless.

(3) Dissenting Opinion of Two Justices for Dismissal of the Constitutional Complaint

The majority opinion has concluded that the constitutional complaint in this case, although
filed without previously resorting to the procedure for challenge provided under the Informa-
tion Disclosure Act, meets legal prerequisites on the ground that it is highly probable that the
right of the complainant will not be protected in light of the normal period of time consumed
to follow the above procedure for challenge and that it would therefore be inappropriate to
demand the complainant to observe the above procedure as a coercion of unnecessary bypass
procedure.

However, with respect to the respondent’s decision not to disclose information at issue in
this case, the Information Disclosure Act provides a procedure for redress by the court. There-
fore, filing of the constitutional complaint in this case notwithstanding such redress proce-
dure, which must be followed first, should be dismissed as unjusticiable, as it violates the rule

of exhaustion of prior remedies.

C. Aftermath of the Case

Following this decision, the Supreme Public Prosecutors’ Office decided to permit inspec-




tion and photocopying of the defendant’s investigation record, in principle, subsequent to the
official charge or prosecution, except when disclosure should be necessarily prohibited for the

protection of a witness or the investigation of accomplices.

24. Disclosure of the Identity of Sexual Offenders against Minors
[15-1 KCCR 624, 2002 Hun-Ka 14, Jun. 26, 2003]

A. Background of the Case

This decision upheld as constitutional the provisions of Juvenile Sex Protection Act which
mandates the disclosure of identity of sex offenders convicted for acquiring sexual favors
from minors in exchange for monetary compensation.

Article 20 Section 2 Items 1, 3, and 4 of the old Juvenile Sex Protection Act provided that
the name, age, occupation and other information pertaining to the identity of such sex offend-
ers as well as a summary of the facts of the crime may be disclosed after the sentence has
been confirmed. Article 20 Section 5 of the statute Act delegated matters concerning the time,
duration, and procedure of disclosure to a presidential decree.

Petitioner was convicted of violation of Article 5 of the said statute for his act of purchas-
ing sexual intercourse with a minor. Pursuant to the relevant provisions of the statute, the
Commission for Youth Protection made a determination to publish the petitioner’s name, age,
date of birth, occupation, and address, and the summary of the crime in the official gazette of
the government. It also decided to post the same information for a duration of six month on
the internet homepage of the Commission on Youth Protection, and on the bulletin boards of
the main office of the Central Government Complex, of city halls of major cities in Korea,
and of each provincial office for one month. Petitioner filed an administrative suit seeking the
vacation of the Commission’s decision. Petitioner made a motion for a constitutionality
review of the instant statutory provisions, which granted the trial court granted and referred to

the Constitutional Court.

B. Summary of the Decision
The Constitutional Court decided that the instant statutory provisions did not violate the
constitution. Four Justices (Yun Young-chul, Ha Kyung-chull, Kim Hyo-jong, and Kim

Kyung-il) were of the opinion that they were constitutional, while five Justices (Han Dae-
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hyun, Kim Young-il, Kwon Seong, Song In-jun, and Choo Sun-hoe) took the position that
they were unconstitutional. As six votes are needed to reach a decision of unconstitutionality,
it was decided that the instant provisions are constitutional.

First, the argument was made that the instant statutory provisions violated the rule against
double jeopardy. The opinion of the Court stated that the possibility that the person whose
identity is disclosed may feel shame and dishonor is merely an incidental effect of the provi-
sion’s legislative purpose which is to “guide the public not to commit such crimes as acquir-
ing sexual favors from minors in exchange for monetary payment.” It cannot be said that the
instant provision was designed to impose a separate punishment by causing disgrace or indig-
nity. In other words, such shame or dishonor cannot be regarded as a form of punishment
within the meaning of Article 13 of the Constitution which announces the principle of double
jeopardy.

Protection of the sexual integrity of the minors is one of the most important public inter-
ests in our community, and the system of disclosing the offender’s identity was institute to
further this goal. Personal information like the name, age, and occupation of the offender as
well as the summary of the criminal act are in fact all part of the public record in the form of
the final conviction rendered by the criminal court, whose proceedings were open to the pub-
lic. As such, it cannot be claimed that the disclosure constitutes a violation of the basic right
to one’s personality or the right to privacy. Moreover, compared to the general public, con-
victed criminals are already subject to certain restrictions on those rights by the operation of
the state’s penal authorities, and particularly for sex offenders there is room for extensive
restrictions on their rights to personality or privacy, provided they do not encroach upon their
essential elements. Since the extent of restrictions on the offenders’ rights cannot be said to be
greater than that which is necessary for the protection of the sexual integrity of minors, a bal-
ance of legal interests is achieved, and there is no violation of the principle against excessive
restriction contained in Article 37 Section 2 of the Constitution.

Regarding the claim that the instant provisions violate the petitioner’s right to equality, it
should first be noted that sexual offense against minors cannot be compared on an equal basis
with other crimes. As for exempting certain sex offenders against minor from the disclosure
requirement, such differential treatment is based on the seriousness of the offense, and thus
does not constitute an unreasonable or arbitrary discrimination. In sum, there is no violation

of the right to equality.




As for the claim that the instant provisions violate the petitioner’s right to be tried by a
judge, the disclosure of the offender’s identity is not a form of punishment, as mentioned
above. Therefore the fact that the decision to disclose the identity is made by the Commission
for Youth Protection does not by itself trigger the right to be tried by a judge. Moreover, since
the decision by the Commission is made in accordance with formal procedures stipulated by
law, and since the procedures themselves possess rationality and legitimacy, the instant provi-
sions do not violate the principle of due process.

In their dissenting opinion, Justices Han Dae-hyun, Kim Young-il, Kwon Seong, Song In-
jun, and Choo Sun-hoe pointed out that the identity disclosure system extensively restricts the
right of self-determination regarding socially significant matters concerning one’s personality,
thereby inflicting a grave harm on the convicted person’s right to personality. They also point-
ed out that there is no consensus regarding the legislative purpose of the system and that it is
unclear what the intent of the legislator was. If the purpose is to send a strong message to the
general public regarding the gravity of sex trade, such educational purposes can be achieved
without necessarily revealing the identity of the offender. If, on the other hand, the purpose is
to protect potential victims by providing information about the offender, it is doubtful whether
the particular avenues chosen to reveal the offender’s identity are effective ways to achieve
that goal, such that the means do not fit the ends. If the intent was to shame the offender and
to admonish the general public, then the system is essentially a modern version of the “scarlet
letter”whose purpose is to directly castigate and admonish as a means of crime prevention. In
that case, the identity disclosure system is quite unlike other general administrative sanctions,
but rather overlaps substantially with criminal punishments in its purpose and function. In
sum, the system contravenes the principle against excessive restriction in that it results in an
unwarranted violation of the offender’s right to personality because it is difficult to recognize
either the legitimacy of the legislative intent or the appropriateness of the means chosen, and
because the system fails to meet the requirement that burden on the right be kept to a mini-
mum and fails to maintain a balance between the conflicting legal interests.

The dissenting Justices also stated that since this is an instance of serious restrictions on
the right to personality based on differential treatment, the proper standard of review should
be the principle of proportionality. In their view, the disclosure of the identity of sexual
offenders against minors cannot be because their crime is particularly heinous or is subject to

a heavier sentence compared to other crimes, nor is it because it is particularly prone to repeat
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offense. They also reasoned that the particular public interest of “protecting the sexual integri-
ty of minors” cannot operate as a critical standard in deciding whether to impose the sanction
of identity disclosure. In sum, since there is no legitimate basis that can justify the differential
treatment, the system is also in violation of the principle of equality.

With regard to the delegation of the specifics of time, duration, and procedure of disclo-
sure to a presidential decree (stipulated in Article 20 Section 5 of the instant statute), the opin-
ion of the Court reasoned that it does not contravene the prohibition against blanket delega-
tion because what is being delegated to a lower regulation is not the essential elements of the
identity disclosure. According to the opinion, the statute itself contains detailed provisions on
the disclosure system, including the scope of information to be disclosed, and such informa-
tion is already made public routinely through the publication of the court’s final decision. In
other words, the general contours of things to be regulated by the presidential decree are read-
ily predictable, and for this reason, the system does not constitute an instance of a blanket del-
egation.

By contrast, the dissenting Justices stated that the time, duration, and procedure of disclo-
sure are not mere “incidental elements” but rather essential features that vitally determine the
overall nature and direction of the identity disclosure system. They have a direct bearing on
determining the degree of restriction on the offender’s basic right. Nevertheless, Article 20
Section 5 of the instant statute delegates the entire matter to a presidential decree without
specifying even the basic outline or limits of the time, duration, and procedure. This makes it
impossible to know even the general contours of the manner in which the offender’s identity
will be disclosed. In sum, this exceeds the constitutionally proper bounds of delegated legisla-

tion, and is a violation of the prohibition against blanket delegation.

25. Cases on Excessiveness of Statutory Punishments
[15-2(B) KCCR 242, 2002 Hun-Ba 24, Nov. 27, 2003; 16-2(B) KCCR 446, 2003 Hun-Ka 12, Dec. 16, 2004; 18-2
KCCR 589, 2005 Hun-Ba 35, Dec. 28, 2006]

A. Background of the Case
These cases dealt with the issue of proportionality between culpability and punishment.
The Constitutional Court held that in the case of statutory punishments for possession of nar-

cotics and for Intimidation blackmail no proportionality could be found in that the punish-




ments were excessively harsh. Yet, for the crime of bribery, the Court upheld the statutory
punishment, stating that the principle of proportionality had been observed.

In the case concerning punishment for possession of narcotics, petitioner A had purchased
opium and was indicted for possession of narcotics with the intention to sell. Petitioner then
motioned for a constitutionality review of the provision in the Aggravated Punishment for
Specific Crimes Act, which mandated heavier punishment for the crime of possession with
intent to sell. In the case concerning punishment for bribery, upon being indicted for the crime
of receiving bribes, petitioner B motioned for a constitutionality review of the provision in the
said Aggravated Punishment for Specific Crimes Act, which mandated heavier punishments
according to the monetary amount of the bribe received. When both petitioners’ motions were
denied, they each filed a constitutional complaint.

In the case concerning the punishment for blackmail, the petitioner was indicted on
charges of having committed Intimidation using a lethal weapon at nighttime, and the trial
court requested a constitutionality review of the provision in the Act on Punishment of Vio-
lent Crimes which mandated heavier punishment for the crime of intimidating someone at

nighttime with a lethal weapon.

B. Summary of the Decision

Regarding the punishments for possession of narcotics and Intimidation, the Constitutional
Court by a unanimous decision held unconstitutional the respective statutory provisions.

In specitying the statutory punishment for a crime, the legislature must take into consider-
ation Article 10 of the Constitution which demands the protection of human dignity and worth
from the threat of punishment, and Article 37 Section 2 which requires that punishments cor-
respond to the seriousness of the crime and culpability. Yet, in the provisions under review,
the same punishment was prescribed for different crimes which were dissimilar to one another
in the extent of their wrongfulness, their seriousness, and blameworthiness. The Court held
that they failed to maintain a sense of proportionality between the perpetrator’s culpability
and the punishment.

According to the provision on aggravated punishment for possession of narcotics, the trial
judge could not, even after the weighing of circumstances, suspend the sentence, unless there
was a legally prescribed reason for reduction of sentence. It thus limited to an extreme degree

the judge’s discretion in sentencing and his authority to appraise the situation, which in turn
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makes it impossible for the judge to sentence a punishment that suits the criminal’s culpabili-
ty. Besides restricting the judge’s power of sentencing, the provision is also considerably at
variance with the state’s overall punishment scheme and contravenes the principle of equality
because, out of all narcotics crimes, only purchasing and possession with intent to sell are sin-
gled out for heavier punishments.

The provision on aggravated punishment for Intimidation was also held to be at variance
with the larger penal scheme and in contravention of the principle of equality. According to
this provision, just because the crime was committed at night with a weapon, a person who
committed inflicting bodily injury, false arrest, illegal confinement, or blackmail, which
involve wholly different conducts and produce different types of violations. In other words, it
arbitrarily accords the same treatment to crimes that should clearly be treated differently.

By contrast, in the case on aggravated punishment for bribery, four Justices out of eight
held that the provision under review was not unconstitutional.

They stated that the crime of bribery tends to be more deleterious to the state and society
as the amount of the bribe increases. Thus there are rational grounds for viewing the monetary
amount as the primary criterion for assessing the seriousness of the crime. Yet, no matter how
large the amount, the statutory punishment does not include the death penalty. So, as com-
pared to the crime of murder, the punishment is not so heavy as to violate the basic balance of
the punishment scheme. To be sure, the judge may not, even after the weighing of circum-
stances, suspend the sentence unless there is a legally prescribed reason for reduction of sen-
tence. This does not, however, necessarily mean that the judge’s power of sentencing has
been infringed upon or that the independence of judges has been violated. Nor does it amount
to a violation of the right to trial by a judge.

As against this, there was a dissenting opinion joined in by Justices Cho Dae-hyen, Kim
Jong-dae, Lee Dong-heub, and Mok Young-joon. For them, the aggravated punishment for
bribery was clearly excessive in comparison with other legislations, and it was overly fixated
on the monetary amount while restricting the sentencing discretion of the judge. Moreover,
the punishments were graduated solely according the amount of the bribery, and no considera-
tion was given to the differences in the acts involved in receiving bribery. Further, the provi-
sion makes no allowance for the issue of whether or not any unlawful deed has taken place in
exchange for the bribe. The dissenting opinion pointed out that in the case of bribery not asso-

ciated with any unlawful deed, the minimum statutory punishment prescribed by the provi-




sion is too heavy. Moreover, the provision produces intolerably different results depending on
whether a series of criminal conduct is punished as one single crime or as several concurrent
crimes. It thus violates the principle of substantive equality, and is out of sync with the overall
scheme of punishment. The dissenting Justices therefore said that it should have been held

unconstitutional.

C. Aftermath of the Case

Pursuant to the Constitutional Court’s decision in this case, the provision on aggravated
punishment for narcotics crimes was revised on October 16, 2004 to exclude the crime of pos-
session with intent to sell (and other similar crimes) from heavier sentences. The provision on

aggravated punishment for intimidation was repealed on March 24, 2006.

26. Permission for Extension of Detention Period and Restriction of Frequency of
Visits to the Detainees
[15-2(B) KCCR 311, 2002 Hun-Ma 193, Nov. 27, 2003]

A. Background of the Case

Held, the relevant provision of the Military Court Act permitting extension of detention
period by the military police and the relevant provision of the Enforcement Decree of the Mil-
itary Criminal Administration Act limiting visits to the detainees to two times per week are
unconstitutional.

The Criminal Procedure Act makes it a principle to investigate the suspect without
detention and provides that the suspect shall not be detained except under arrest warrant
issued by a judge upon satisfaction of certain requirements. Also, even when an arrest war-
rant has been issued, the Criminal Procedure Act sets forth a limit on the detention period
so that the public prosecutors and the police may detain the suspect for a period of up to
ten(10) days respectively. The public prosecutors may extend the above extension period
once for another ten(10) days by obtaining permission therefor of the judge, yet the police
may not extend the above detention period. The provision of the Military Court Act at issue
in this case, however, unlike the above provisions of the Criminal Procedure Act, permits
extension of the detention period by the military police (hereinafter referred to as the

‘provision at issue in this case’). In addition, whereas the Enforcement Decree of the Crimi-
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nal Administration Act allows one visit per day to the detainee, the Enforcement Decree of
the Military Criminal Administration Act, unlike the above provision of the Enforcement
Decree of the Criminal Administration Act, limits the frequency of visits to the detainee to
twice per week (hereinafter referred to as the ‘provision of the Enforcement Decree at issue
in this case’).

One out of the two complainants in this case, who served as a Republic of Korea Air
Force colonel, was arrested for allegedly divulging military secrets and receipt of bribery con-
cerning official duties. During investigation by the military police, his detention was extended
by another ten(10) days under the above provision of the Military Court Act. The other com-
plainant in this case, who is the spouse of the above complainant, was placed under restriction
upon the frequency of visits to the first complainant, pursuant to the provision of the Enforce-
ment Decree at issue in this case. The complainants thereupon filed a constitutional complaint
in this case on the ground that the provision at issue in this case and the provision of the

Enforcement Decree at issue in this case infringe upon their basic rights.

B. Summary of the Decision
The Constitutional Court, in a unanimous opinion, held that the provision at issue in this
case and the provision of the Enforcement Decree at issue in this case are both unconstitution-

al. The grounds therefor are stated in the following paragraphs.

(1) The provision at issue in this case permitting extension of detention period by the mili-
tary police

(A) The Constitution provides for the presumption of innocence in Article 27 Section 4 in
order to strictly guarantee the freedom of bodily integrity. This principle applies as a matter of
course to a suspect at the investigation stage. The presumption of innocence mandates investi-
gation and trial without detention as a matter of principle. Therefore, detention may be used
as an exception only as the final means when it is impossible to effectively fight against the
crime in no other way than by detention in achieving the purposes of criminal litigation, and
even when investigation or trial by detention is permitted, the period of detention should be
no longer than the minimum necessary.

The provision of the Military Court Act at issue in this case permits detention by the

military police for a period of ten(10) days, which is itself an exception to the principle of




investigation without detention derived from the constitutional requirement of the presump-
tion of innocence. The provision at issue in this case, however, unlike the corresponding
provision of the Criminal Procedure Act that does not permit extension of detention period
at the police investigation stage, permits an extension of detention period by the military
police, thereby establishing yet another exception to the exception, thus aggravating the
restriction upon the freedom of bodily integrity, which is one of the most basic of the basic

rights.

(B) At the stage where the military police requests the issuance of an arrest warrant for a
suspect, the military police must have supporting materials gathered to confirm the objective
suspicion of the alleged crime. Therefore, by the time the military police arrests a suspect, it is
deemed that the general investigation over the objective suspicion of the alleged crime is
already completed. The military police may continue investigation to gather evidence and
supplementarily submit the gathered evidence subsequent to the detention of the suspect by
the prosecution, as in the case of non-military general police authorities. There can hardly be
found any ground to allow a longer period of detention by the military police for any special
investigatory needs.

On the other hand, in the case of investigation by the military police, the harm possibly to
be caused by a longer detention period is rather grave compared with other non-military
cases, in that the exercise of the right to defense is easily daunted in the military criminal pro-
ceedings due to the special nature of the military society and there is insufficient supervision

or control over the military police by the military prosecutors.

(C) Even assuming there are certain cases where the Military Court Act applies for which
an extension of detention period is necessary for investigation purposes, permitting extension
of detention period for all crimes the Military Court Act applies is in violation of the principle
of prohibition against excessive restriction due to its excessively vast applicability.

In addition, for such cases the degree of importance thereof may justify extension of
detention period for investigation purposes such as those directly relevant to national security,
it would be more appropriate to have the military prosecutors whose higher legal knowledge
and expertise is institutionally guaranteed investigate such cases and, if necessary, to permit

an extension of the detention period by military prosecutors. Therefore, attempting to achieve
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such legislative purpose even by extending the detention period by the military police is tanta-
mount to an excessive restriction upon the basic rights by way of inappropriate means, and, as
such, infringes upon the freedom of bodily integrity and the right to speedy trial in violation

of the principle against excessive restriction.

(2) The provision of the Enforcement Decree at issue in this case limiting the frequency of

visits to the detainee

(A) The main provision of Article 12 Section 4 of the Constitution provides that “everyone
shall have the right to assistance of counsel immediately upon arrest or detention.” However,
there is no express provision within the Constitution with respect to the right of the suspect or
the defendant in custody to meet with a ‘third party’ who is not an attorney as in this case. On
the other hand, the Criminal Procedure Act provides that “the defendant in custody may, with-
in the scope permitted by a statute, meet with third parties, receive documents or things, and
receive medical treatment,” which applies mutatis mutandis to the suspect in custody. The
question here is whether this is a right merely guaranteed by the Criminal Procedure Act, or a
constitutionally guaranteed basic right.

The right of the suspect and the defendant in custody to meet and interact with others who
are not attorneys is one of the basic rights as a human being that must be guaranteed in order
to prevent complete severance and destruction of basic life relations as a human being to
interact with family and others due to detention and also to prepare for the defense of such
suspects and defendants. Therefore, it should be deemed to be a constitutionally guaranteed
basic right by its nature.

The right of the detainee to meet and interact with others is derived from the general free-
dom to act that the Constitutional Court has recognized as one of the basic rights included in
the right to pursue happiness of Article 10 of the Constitution. Also, Article 27 Section 4 of
the Constitution providing for the principle of presumption of innocence is yet another provi-

sion from which such right is derived.

(B) Pursuant to Article 37 Section 2 of the Constitution, basic rights may in principle be
restricted solely by statute. Therefore, the right of the detainee to meet and interact with oth-
ers, which is guaranteed as a constitutional basic right, may in principle also be restricted sole-

ly by statute. The provision of the Enforcement Decree at issue in this case nevertheless limits




the frequency of visits to the detainee by a provision not in a statute but in a presidential
decree.

The principle of statutory reservation with respect to the restriction of basic rights under
Article 37 Section 2 of the Constitution mandates ‘regulation based on statute’ and not neces-
sarily ‘regulation by way of statute,” and thus it requires statutory basis for restrictions upon
basic rights and does not necessarily mean that the form of the restriction should be in the
form of a statute. On the other hand, Article 75 of the Constitution provides that the “Presi-
dent may issue presidential decrees concerning matters delegated to him or her by statutes
with the scope specifically defined and also matters necessary to enforce statutes,” thereby
establishing a basis for statutory delegation and expressly indicating the scope and the limit of
statutory delegation.

The relevant provisions of the Military Criminal Administration Act state that visits to the
detainee should be permitted unless there are special grounds to determine that such visits are
inappropriate for purposes relating to guidance and treatment. The Military Criminal Admin-
istration Act is thus premised upon unrestricted visits with no limits on frequency thereof, and
is silent of delegation with respect to the frequency of visits to the detainee. Therefore, limit-
ing the frequency of visits to the detainee to twice per week by the provision of the Enforce-
ment Decree at issue in this case is in violation of Article 37 Section 2 and Article 75 of the
Constitution as a restriction upon the right to visit and interaction without statutory delega-

tion.

(C) The provision of the Enforcement Decree at issue in this case cannot but be held
unconstitutional as it fails to satisfy requirements as to form or method of restrictions upon
basic rights. Further yet, substantively, its content also violates the right to visit and interact
and the right to equality of the complainants in violation of the principle against excessive
restriction, as discussed in the following paragraphs.

The presumption of innocence requests that detainees be treated equally with other citi-
zens and be free from unnecessary hardships other than the state of detention unless against
the purpose of detention. Therefore, even when detention is justified, rights and privileges of
detainees should not be arbitrarily restricted except for those restrictions thereupon for the
prevention of flight or destruction of evidence, which is the purpose of detention, or for the

maintenance of order within the detention facilities.

573

2213sN[ JeuIwIIY pue sjybry 1einpadold buiuiaiuo) sesey A



"ml TWENTY YEARS OF THE CONSTITUTIONAL COURT OF KOREA

574

1N0J JRUONNIISUOY B} JO SuoIsA( £ Jeideyn

The provision of the Enforcement Decree at issue in this case limits the frequency of
visits to the detainee to twice per week, whereas the corresponding provisions of the
Enforcement Decree of the Criminal Administration Act allow one visit per day to the
detainee. There are other effective means available for the detention facilities to achieve the
legislative purpose of ‘prevention of flight or destruction of evidence and maintenance of
order within detention facilities” while restricting less of the basic rights of the com-
plainants, by way of, for example, stricter supervision of visits by participation of a prison
officer therein or temporary prohibition of visits when necessary. Therefore, the provision
of the Enforcement Decree at issue in this case fails to meet the requirement of the least
restrictive means necessary for the constitutional justification of restrictions upon basic
rights. The provision of the Enforcement Decree at issue in this case is therefore unconsti-

tutional as it excessively restricts the right to visit and interact of the complainants.

(D) The provision of the Enforcement Decree at issue in this case reduces the frequency of
visits to the detainees subject to the Military Criminal Administration Act as opposed to other
detainees while the underlying legislative purpose is identical for all detainees. There is hardly
any increased need for prevention of flight or destruction of evidence or there is hardly any
greater request for maintenance of order within the detention facility, in the case of the former.
Therefore, there is no reasonable ground that would objectively convince such differential
treatment between the above two groups.

Therefore, the provision of the Enforcement Decree at issue in this case violates the right
to equality as it arbitrarily treats those detainees subject to the Enforcement Decree of the
Military Criminal Administration Act differently from those detainees subject to the Enforce-

ment Decree of the Criminal Administration Act.

27. Long-Term Constant Handcuffing
[15-2(B) KCCR 562, 2001 Hun-Ma 163, Dec. 18, 2003]

A. Background of the Case
Held, the act of the warden of a prison handcuffing the complainant detained in the same
prison at all times for the sum of three-hundred and ninety-two(392) days so that the com-

plainant could not use either arm under metal and leather handcuffs is unconstitutional, as an




infringement upon the freedom from bodily restraint and the human dignity of the com-
plainant.

The complainant, while detained in Gwangjoo Prison, was indicted for further offenses
including robbery. During the trial therefor at Gwangjoo District Court, the complainant
stabbed a prison officer on duty at the courtroom with a previously prepared weapon and fled.
The complainant thereafter was arrested and confined in the same prison.

The warden of Gwangjoo Prison imposed a sanction of two months of disciplinary con-
finement upon the complainant pursuant to the Criminal Administration Act on the ground of
above flight, during the period of which the complainant was confined in the sanction room
and was banned from visits, reception of mail, telephone correspondence, writing, labor, exer-
cise, newspaper, and reading. Further, the warden of Gwangjoo Prison ordered handcuffing of
the complainant among such prohibitory devices used to prevent flight and self-harming of
the detainees and to maintain safety and order within the prison. The complainant thereby had
been forced to wear two metal handcuffs and one leather handcuff since the confinement to
the disciplinary room, which continued until after the end of the disciplinary confinement
period, and the complainant wore the above devices for three-hundred and ninety-two(392)
consecutive days until transferred to another prison. The complainant thereupon filed the con-
stitutional complaint in this case on the ground that the above use of prohibitory devices vio-
lated such basic rights of the complainant as the human dignity and value and the freedom

from bodily restraint.

B. Summary of the Decision

The Constitutional Court, in a unanimous opinion, held that the act of the Warden of
Gwangjoo Prison using the prohibitory devices as indicated above is unconstitutional as
infringing upon the basic rights of the complainant. The grounds therefor are stated in the fol-

lowing paragraphs.

(1) The detainee who is wearing the prohibitory device is greatly restrained in bodily
movement of arms and legs and is subject to a high probability of harming physical and men-
tal health. Therefore, prohibitory devices should be, more than anything else, used within the
scope that could maintain the state of physical and mental health of the detainee and should

be limitedly used to the minimum extent necessary to remove specific, clear, and imminent
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danger to the safety of the facility and the order of life under detention. Even in such circum-
stances, such devices should be used in a way that allows maintenance of basic dignity as a

human being.

(2) Prohibitory devices are used based on the Criminal Administration Act in order to pre-
vent flight, violence, uprising, or suicide of the detainee and to maintain safety and order of
the prison, and include binding ropes, handcuffs, chains, and protective facial masks. Among
these, the metal handcuffs the complainant was wearing had a closure mechanism in the
shape of saw blades or biting clutch, fixing both arms when used on the wrists; the leather
handcuff is a device fixing both arms to the waist using a waistband and wristbands, the usage
of which can extremely limit the scope of movability of the wearer.

The complainant constantly wore a leather handcuff and two sets of metal handcuffs and
lived in the state under which two arms were fixed to the body, for a period longer than one
year, with the exception that such devices were temporarily removed for preparation of peti-
tion and other litigation documents, cleaning and laundry once or, if often, several times per
week, for thirty minutes to two hours at each of such occasions. The complainant could not
perform daily life in a normal fashion, as the complainant was forced to eat, excrete, and sleep

under such state.

(3) The purpose of the act of using the subject prohibitory devices such as handcuffs by
the respondent as the warden of the prison responsible for the maintenance of safety and order
of the detention facility to prevent flight, suicide, and self-harming of the complainant was
legitimate, and the use of the subject prohibitory devices was an appropriate means to achieve
such purpose. However, even if the use of prohibitory devices itself was an appropriate means
to achieve legitimate purpose, the usage of subject prohibitory devices in this case can hardly
be justified in light of the period of usage thereof and the degree of harm suffered by the com-
plainant.

The use of prohibitory devices in this case lasted for over one year. Such prolonged use
of prohibitory devices might probably have caused harm to the physical and mental health of
the complainant. Also, the complainant was thereby forced, for a long period of time, to a
life where even a minimum degree of dignity as a human being could hardly be maintained.

Despite the complainant’s previous history of flight and the danger of suicide and self-harm-




ing due to the complainant’s mental instability and conflict, such history and propensity
could not be a particular ground sufficient to justify the use of prohibitory devices to the
extent that both arms were constantly and completely fixed to the body throughout the entire
detention period for over one year. Prohibitory devices should be used when there is a spe-
cific need, to the minimum degree that is necessary. This equally applies to someone with a
previous history of flight or a violent propensity. Furthermore, for use of prohibitory devices
for a long-term prohibiting any meaningful or useful bodily movement upon someone not in
transit but detained in a prison, there should be a more specific and clear grounds therefor
such as the current possibility of flight or the impossibility of controlling violent conducts,
than such vague grounds as previous history, propensity, or ‘instability due to grave sen-

tence.’

(4) Therefore, the use of prohibitory devices in this case excessively restricted the com-
plainant’s freedom of bodily movement beyond a necessary degree in excess of the limit on
the restriction of basic right, abridged the complainant’s freedom from bodily restraint by
depriving the complainant of minimally humane life, and, further, violated the human dignity

of the complainant.

C. Aftermath of the Case

Following this decision, the Ministry of Justice abolished the former rules concerning
the use of prohibitory devices (the Ministry of Justice Directives), and newly enacted an
ordinance of the Ministry of Justice, which provides the following: use of leather handcuffs
on the detainee is prohibited, and, instead, belt-handcuffs are introduced; chains are prohib-
ited; medical examination for the detainee under the restraint of prohibitory devices is rein-
forced; use of prohibitory devices may be temporarily suspended during meal or cleaning;
protective facial mask is redesigned in a modern fashion considering the convenience of the
wearer; respective prisons should review daily the need for the use of prohibitory devices to
reduce the harm caused by constant wearing of prohibitory devices; and, use of prohibitory
devices for over seven consecutive days is subject to the control of an immediately higher

authority.
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28. Restriction of Right to Vote of the Inmates
[16-1 KCCR 468, 2002 Hun-Ma 411, Mar. 25, 2004]

A. Background of the Case

Held, the relevant provision of the former Act On the Election of Public Officials and the
Prevention of Election Malpractices, as revised on August 5, 2005 as the Public Election Act
restricting the right to vote of the inmates is not in violation of the Constitution.

The former Act on the Election of Public Officials and the Prevention of Election Mal-
practices provides that “those who have been sentenced to imprisonment without labor or
higher punishment, if the execution thereof has not been terminated on the day of the election,
shall not have the right to vote.” The complainant was serving the criminal sentence of
imprisonment in Yeongdeungpo Prison upon the final sentencing on February 26, 2002 of the
imprisonment for the period of three(3) years and six(6) months following the trial for rob-
bery with the infliction of bodily injury, and was not able to vote at the local election that took
place on June 13, 2002 due to the above provision. The complainant thereupon filed the con-
stitutional complaint in this case on June 20, 2002, claiming that the statutory provision at
issue in this case violated the right to political participation of the inmates such as the com-

plainant.

B. Summary of the Decision

The Constitutional Court, in an eight-to-one opinion, has issued a decision dismissing the
constitutional complaint of the complainant on the merits, on the ground that the statutory
provision at issue in this case is not in violation of the Constitution. The summary of the

grounds for the Court’s decision is stated in the following paragraphs,

(1) Summary of the Majority Opinion

(A) Article 24 of the Constitution provides that “all citizens shall have the right to vote
under the conditions as prescribed by Act.” In Korea that adopts indirect democracy, such
right to elect public officials is the most important fundamental right among the citizens’
rights to political participation. At the same time, however, the right to elect is also guaranteed
by the regulations of the statutes under our Constitution. Therefore, in the legislators’ legisla-

tion of the election law, choosing which of the specific methods for the achievement of which




specific legislative purpose while respecting the principles of election system expressly indi-
cated in the Constitution, falls within the discretion of the legislators as far as it is not clearly

unreasonable or unfair.

(B) The statutory provision at issue in this case is based upon the basic perception that it is
not desirable to allow those individuals who have deserted the basic obligations that must be
observed by the members of the community and harmed the maintenance of the community, to
directly and indirectly participate in constituting the governing structure leading the operation
of the community, and has a meaning as the social sanction against such anti-social behavior.
In addition, in order for a fair and just exercise of the right to elect, there should be the provi-
sion of sufficient information as the prerequisite, while it is difficult in reality to provide such
sufficient information for the inmates who are isolated and incarcerated in the particular facili-
ties. Furthermore, while the method of voting would inevitably be absentee voting should the
inmates be endowed with the right to elect, allowing absentee voting within the incarceration
facilities would risk damage to the fairness of the election due to the possibility of unjust exer-
cise of influence and distortion of information by those managing the correction facilities who
are in superior position, and would also risk negative impact on securing the effectiveness of
the enforcement of the criminal sentence due to the communication with the outside conspira-
tors abusing the opportunity of absentee voting as a pretext. Therefore, suspending the exer-
cise of the civil rights of the inmates during the period of execution of criminal sentence in
consideration of the above aspects is something that may be pursued prima facie by the legis-
lators in order to secure the effectiveness of the enforcement of the criminal sentence and for
the fairness of the election, and satisfies the legitimacy of the legislative purpose and the

appropriateness of the means.

(C) The statutory provision at issue in this case does not restrict the right to elect of all per-
sons who have been sentenced to criminal punishment for an indefinite period of time.
Instead, the statutory provision at issue in this case restricts the right to elect of those who
have been sentenced to incarceration or severer punishment, if the execution thereof has not
been terminated. Thus, the restriction is limited to those cases where the restriction of the right
to elect is agreeably reasonable for the execution of the criminal punishment in isolation from

the society due to the commitment of the considerably serious crime. Furthermore, the require-
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ment of balance between the legal interests is also satisfied, as the public interest of securing
the fairness of the election and the effectiveness of the execution of criminal punishment
intended to be achieved through the restriction of the right to elect of the inmates is greater
than the disadvantage of the restriction of the fundamental right on the part of the individual
inmates caused by the inability to exercise the right to elect. Therefore, the statutory provision

at issue in this case is not in violation of the Constitution.

(2) Summary of the Dissenting Opinion of One Justice

Our Constitution expressly indicates the principles of universal, equal, direct and secret
vote as the basic principles of the election system(Section 1 of Article 41 Section 1 of Arti-
cle 67) with no separate language for the statutory reservation, thereby making it clear that
the observation of the basic principles of the election system may not be subject to the dis-
cretion of the legislators. Therefore, for the legislation restrictive of the right to elect and
especially for the legislation restricting the right to elect in violation of the basic principles
of the election system, the principle under Section 2 of Article 37 of the Constitution of
prohibition against excessive restriction with respect to the legislation that restricts the fun-
damental right should be strictly observed. However, with respect to the statutory provision
at issue in this case, (i) the majority opinion has not indicated sufficient grounds for the
restriction of the right to elect and the principle of universal vote to be the legitimate leg-
islative purpose; (ii) the fundamental right of the complainant is excessively restricted
beyond the degree of necessary minimum for the achievement of the legislative purpose, as
all inmates sentenced to the actual prison term or severer punishment are prohibited from
exercising the right to vote irrespective of the type and the substance of the crime commit-
ted; and (iii) there is no appropriate harmonization between the public interest of the fair-
ness of the election system and the fundamental right to elect held by the inmates. There-
fore, the statutory provision at issue in this case is unconstitutional, as it excessively
restricts the right to elect in violation of the principle of prohibition against excessive
restriction, and violates the principle of universal vote and the principle of equality to be

realized by the principle of universal vote.




29. Participation of Attorney in Interrogation of Suspects not in Custody

[16-2(A) KCCR 543, 2000 Hun-Ma 138, Sept. 23, 2004]

A. Background of the Case

Petitioners were executive members of a non-governmental organization established prior
to the April 2000 general election for selecting members of the Sixteenth-term National
Assembly. On January 24, 2000, the said non-governmental organization made public a list
directed at the major political parties, which included the names of candidates whose nomina-
tion they were opposing and the reasons for their opposition. Public prosecutors thereupon
summoned the petitioners on suspicion that their actions may constitute a crime. Petitioners
requested the prosecutor to allow the participation of their attorney in the interrogation as sus-
pects, but the prosecutor refused the request. The petitioners thereupon filed a constitutional
complaint on the ground that the above refusal violated their rights including the right to

assistance of counsel.

B. Summary of the Decision

The Constitutional Court held, by a six-vote majority opinion, that the above act of refusal
violated the Constitution.

The Court stated that although the Constitution does not explicitly guarantee the right to
assistance of counsel for suspects or defendants not in the custody of law enforcement agen-
cies, such right is derivable from the principle of rule of law, due process of law, and Article
12 Section 4 which guarantees the right to counsel for persons arrested or detained. Even if
there is no specific provision in the Criminal Procedure Act, seeking and receiving advice and
counsel in person from an attorney of one’s choice is always permitted from the very begin-
ning of the investigation to the conclusion of the litigation process. Therefore, when a suspect
not arrested or detained requests the participation of an attorney during his interrogation, the
law enforcement agency may not deny the request, barring special circumstances like the pos-
sibility of illegal assistance.

In this case, the prosecutor denied the petitioners’ request that an attorney be allowed to be
present so that they may receive advice and counsel, without specifying the reasons for the
denial or even providing any documentation. This act of preventing the petitioners from

receiving attorney’s advice and counsel with no legitimate reason thus violated the
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petitioners’ right to assistance of counsel.

In addition, Justices Kwon Seong and Lee Sang-kyung filed a separate concurring opinion
in which they stated that the refusal by the prosecutor of the request for the participation of an
attorney during interrogation constitutes a violation of not only the petitioners’ right to assis-
tance of counsel, but also their right to a fair trial.

Justice Kim Young-il filed a dissenting opinion which pointed out that Article 12 Section 4
of the Constitution guarantees the right to assistance of counsel only to suspects arrested or
detained and to criminal defendants, and not to suspects not in custody. He also stated that the
article cannot be applied by analogy to such suspects not in custody. Justices Song In-jun and
Choo Sun-hoe filed a separate dissenting opinion. They reasoned that the right to request the
participation of an attorney is a kind of procedural right or claim-right which cannot be
applied directly to individual cases without a concrete legislation by the legislature. Further,
they stated that the failure to guarantee the right to attorney’s participation during interroga-
tion for suspects not in custody does not constitute a misuse of the legislator’s broad powers
to shape legislative policy. Therefore, the prosecutor’s refusal is not a violation of any right to

assistance of counsel.

C. Aftermath of the Case

Pursuant to the Court’s decision in this case, the Criminal Procedure Act was amended in
2007 to include a provision to the effect that all suspects should be allowed to meet with their
attorney and that attorney must be allowed to participate in the interrogation of the suspect.

(Article 243-2 of the revised Criminal Procedure Act).

30. Prohibition of Inmates from Exercising
[16-2(B) KCCR 548, 2002 Hun-Ma 478, Dec. 16, 2004]

A. Background of the Case

Held, the relevant provision of the enforcement decree of the Criminal Administration Act
prohibiting exercise of the inmates during the execution of sanction is in violation of the Con-
stitution.

The enforcement decree of the Criminal Administration Act limits the inmates’ interviews

to four(4) times per month, and also prohibits interviews, correspondence by mail and exer-




cise during the execution of the forfeiture of rights which is a type of sanction. The com-
plainant was subjected to the forfeiture of rights while imprisoned in the correction facility
following final sentencing. The warden prohibited the complainant from interviews with a
third party, from sending and receiving mail, and from doing exercise, during the duration of
the execution of the forfeiture of rights, and, subsequent to the execution of the forfeiture of
rights, despite the intention of the complainant to meet with the attorney, the warden did not
permit the interview with the attorney on the ground that the monthly quota of four(4) inter-
views had already been exhausted. The complainant thereupon filed the constitutional com-
plaint in this case, claiming that the complainant’s basic rights of the right to personality, right
to health, freedom of communication and right to trial had been violated by the relevant pro-
vision of the enforcement decree of the Criminal Administration Act prohibiting the interview
with third parties, correspondence by mail and exercise during the execution of the forfeiture

of rights and by the disposition of the warden not permitting the interview with the attorney.

B. Summary of the Decision

The Constitutional Court, in the unanimous opinion of all justices, has issued the decision
holding that, with respect to the relevant provision of the enforcement decree of the Criminal
Administration Act, the part prohibiting the inmates from interviews and correspondence by
mail during the execution of the forfeiture of rights is not unconstitutional, however, the part
prohibiting exercise is in violation of the Constitution, and that the disposition of the warden
that did not permit the interview with the attorney was not in violation of the Constitution.

The summary of the grounds for the Court’s decision is stated in the following paragraphs.

(1) Even if the restriction of the basic right of the inmates is inevitable for the maintenance
of safety and order within the prison facilities, the essence thereof may not be violated and the
principle of prohibition against excessiveness should be observed. Specifically, the restriction
of the basic right by way of rules and sanctions for the maintenance of order and safety within
the prison facility is an affliction additionally imposed on the inmates aside from imprison-
ment. As such, it may be permitted only when the purpose cannot be achieved in any of the

alternative methods.

(2) As the purpose of the sanction of forfeiture of rights itself is to urge repentance by con-
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finement in the punishment ward and strict isolation, the restriction of interviews and of send-
ing and receiving mail is inevitable. The relevant provision of the enforcement decree of the
Criminal Administration Act, while prohibiting interviews and correspondence by mail dur-
ing the execution of the forfeiture of rights, provides for the exception thereto in the proviso
so that the warden may permit interviews and correspondence by mail even during the execu-
tion of the forfeiture of rights “when it is determined to be especially necessary for the pur-
pose of education or treatment,” thereby preventing it from becoming an excessive restriction.
Therefore, such restriction of interviews and correspondence by mail of the inmates who are
subject to the forfeiture of rights is the necessary minimum restriction for the legitimate pur-

pose of maintenance of safety and order within the prison facility.

(3) Outdoor exercise is the minimum basic requirement for the maintenance of physical
and mental health of the inmates who are imprisoned. Considering that the inmate subjected
to the forfeiture of rights, even compared with other inmates in solitary confinement, lies in
the state where communication with the outside world is disconnected, as interviews, corre-
spondence by mail, communication by telephone, writing, work, reading the newspaper or
books, listening to the radio and watching the television are prohibited, and is imprisoned in
the punishment ward which is the size of approximately three(3) square meters with insuffi-
cient ventilation for up to two(2) months, there is a clearly high risk that completely banning
the inmate subjected to the forfeiture of rights from doing exercise will harm mental as well
as physical health of such inmate. Therefore, the absolute ban of exercise of the inmate sub-
jected to the forfeiture of rights, even considering the purpose of the sanction, is beyond the
necessary minimum degree in terms of means and methods thereof, thus in our judgment
reaching the extent violative of the human dignity and values under Article 10 of the Consti-
tution and of the bodily freedom under Article 12 of the Constitution that includes the free-

dom not to have bodily safety injured.

(4) The inmate incarcerated for the execution of the punishment of imprisonment upon
final sentencing has the status that is distinguishable from the status of the detainee, thus it is
inevitable to restrict the frequency of the interviews for the inmate to a considerable degree.
Also, even if the frequency of the interviews is restricted by including the interviews with

the attorney in the general interviews, the inmate may prepare or carry out litigation by mail-




ing letters and authored documents and communicating by telephone. Therefore, the disposi-
tion of the warden not permitting the interviews may not be deemed to violate the com-
plainant’s constitutionally guaranteed right such as the right to trial of Article 27 of the Con-

stitution.

31. Period of Medical Treatment and Custody Case
[17-1 KCCR 70, 2003 Hun-Ba 1, Feb. 3, 2005]

A. Background of the Case

In this case, the Court found constitutional the relevant provisions of the Social Protection
Act, which does not set a numerical limit on the period of medical treatment and custody and
which leaves to the Social Protection Committee, not to a judge, the decision of whether and
when to terminate medical treatment and custody.

The complainant, during the pending medical treatment and custody case, requested to the
court the constitutional review of Social Protection Act Article 9 Section 2 (“The subject of
medical treatment and custody is placed under protection and custody until he or she has
recovered to the point of no longer needing custody as the Social Protection Committee
declares so through termination decision or preliminary termination decision”) regarding the
part concerning the medical treatment and custody of a mentally disabled person (hereinafter,
“the instant provision”). The request for constitutional review being rejected by the court, the

complainant filed a constitutional complaint on the instant provision.

B. Summary of the Decision
The Court issued a decision that the instant provision is constitutional with a five-to-three

vote for the following reasons.

(1) Majority Opinion of Five Justices

(A) 1) The instant provision sets the time of terminating medical treatment and custody on
the basis of when the subject of medical treatment and custody has recovered and, thus, is no
longer in need of custody, instead of whether a certain time has elapsed. It is designed to
insure attainment of the purpose of medical treatment and custody - rehabilitation of mentally

disabled criminals through medical treatment and securing of people’s safety. Thus, the leg-
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islative purpose of the instant provision can be justified. Also, fixing the time for terminating
medical treatment and custody on the moment of complete recovery coincides with the
essence of preventive measures; it is an effective and appropriate means to attain enhance-
ment of the subject of medical treatment and custody and the society’s safety, the goals of
medical treatment and custody.

2) When there is hope of recovery, a more effective method, with fewer burdens on the
subject of medical treatment and custody, of attaining “betterment and safety,” the purpose of
the medical treatment, is to treat him or her in custody to a point of recovery until there is no
longer a likelihood of recidivism. This system is better than to release the subject of custody
just because a certain time has elapsed. Even when the subject of custody is deemed incur-
able, we may on one hand release the subject and put him or her under strict probation or
entrust his treatment and protection to relatives. On the other hand, we may also continue to
provide an appropriate level of treatment while the subject remains in custody. Now, which
one is a less onerous alternative to the subject of custody is an open question. Therefore,
regarding the instant provision which does not set the period of medical treatment and cus-
tody and treats the patient while under custody until recovery, it is difficult to find an alterna-
tive that has the same effect of medical treatment and security but, nonetheless, fewer restric-
tions on basic rights.

3) Leaving the medical treatment and custody period open without a statutory period and,
thus, making possible the continual treatment of the mentally disabled helps promote
improvement and rehabilitation of the disabled and establish social security. The public inter-
est attained through such measures is considerably great. Moreover, not only can the subject
of custody expect recovery from mental illness, he or she can also escape from the negative
effects of long-term custody through legal procedures such as preliminary termination deci-
sion or treatment entrustment. Therefore, compared to the public interest guaranteed through
the instant provision, which does not set the medical treatment and custody period, the viola-
tion of the personal interest is not great. Therefore, the instant provision does not violate the

rule against excessive restriction and the bodily freedom of the complainant.

(B) 1) The instant provision leaves the decision of ending the medical treatment and cus-
tody, the commencement decision which has been made by the court, to the Social Protection

Committee. The subject of custody, nonetheless, can request the committee to review and




decide the termination of treatment and custody. Even if the committee rejects the termination
request, he or she can file an administrative action on that decision - thus, can be tried by
judges. The right to trial of the subject of custody, therefore, is not violated.

2) The instant provision in granting the Social Protection Committee the power to
decide whether to terminate the medical treatment and custody does not violate due process
of law for the following reasons: Considering its constitution or review, resolution, and
decision-making procedure, the Social Protection Committee is a special committee
endowed with independence, professionalism, and quasi-judicial characteristics; it is a
rational measure to leave to the Social Protection Committee the decision on whether the
likelihood of recidivism exists, when there is an indispensable connection between psychi-
atric evaluation, and legal evaluation and the committee is composed of judges, prosecu-
tors, or lawyers and doctors; the right to request termination of medical treatment and cus-
tody and, to a certain degree, the right to participate in the procedure are guaranteed to the
subject of custody and, in the case of a rejection, he or she can file an administrative action

to the court.

(C) Recovery to the point of no longer needing custody means that the subject of custody
is no longer likely to commit another crime. The concept of likelihood of recidivism is
abstract. However, the scope of its meaning can be narrowed down to a single meaning by cit-
izens under the regulation of law who have sound common sense and through the interpreta-
tion of the court - reflecting the concept on the overall system and contents of Criminal Code,
Criminal Procedure Act, and Social Protection Act. Therefore, the part of the instant provi-
sion that prescribes “until [the subject of treatment and custody] has recovered to the point of

no longer needing custody” does not violate the principle of clarity.

(2) Dissenting Opinion of Three Justices

(A) 1) The instant provision, which does not provide a limit for the period of treatment and
custody, neglects the requirements derived from the principle against excessive restriction -
appropriateness of means and balance of interests. Therefore, by violating the principle, the
instant provision infringes on bodily freedom. Continually keeping in custody the subject of
treatment and custody who cannot be expected to or cannot recover, is an ineffective or inap-

propriate means of attaining the purpose of custody - rehabilitation of the mentally disabled
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and protection of social safety. Moreover, such continued custody, as a result, acknowledges
“treatment and custody without treatment” or “treatment and custody with the possibility of
treatment excluded” and, therefore, does not coincide with the essence of treatment and cus-
tody. Also, the instant provision, making possible the deprivation of freedom until death when
there is likelihood of recidivism to the subject of custody - in other words, when he or she is
not recovered to the point of no longer needing custody - does not consider any allocation of
risks; it one-sidedly deprives the freedom of the subject of custody. Therefore, the basic right
infringed and the social interests protected through the instant provision cannot be seen to be
in balance.

2) The absolutely indefinite term of medical treatment and custody, prescribed by the
instant provision, one-sidedly deprives the subject of custody of his or her freedom without
spreading the risks among the society and people involved. It, therefore, violates the principle
of proportionality - principle that limits the punitive power of a government by the rule of law
- and infringes human dignity by degrading human beings to a means for the protection of the
society. Thus, as it does not satisfy the mandate to ban absolutely indefinite imprisonment
and, as a result, is unable to fulfill the request of clarity in criminal punishments, the instant

provision violates the principle of statutory probation.

(B) 1) Medical treatment and custody, one of the criminal judicial measures, is a preven-
tive measure that deprives bodily freedom. Therefore, due process of law in the narrow sense
- in other words, due process of law in criminal punishment - should be strictly applied and
the rights guaranteeing perfect judicial review such as the right to receive trial by a judge
should be guaranteed to the same degree as in the case of a punitive measure. This is because,
in the realm of criminal punishment, guarantee of the right to receive trial by a judge is the
most essential procedural request deduced from the principle of due process of law. The
instant provision, by leaving the termination decision of medical treatment and custody to the
Social Protection Committee - an institution under the administrative branch - violates the
right to receive a trial by a judge. “Recovery to the point of no longer needing custody,” the
termination requirement provided by the instant provision, means that the likelihood of recidi-
vism no longer exists. The “likelihood of recidivism” used as a standard in terminating med-
ical treatment and custody is essentially the same one used in commencing it, and calls for

normative and legal review, and therefore falls into the authority of a judge. Moreover, it may




be more rational to have the judge who commenced the medical treatment and custody to
again review the likelihood of recidivism after a certain period. Through such procedure, the
right to testimony during trial or the right to request examination is naturally guaranteed;
therefore, it is better in substantiating the principle of due process of law.

2) The Social Protection Committee, in essence, is an institution under the administrative
branch. Therefore, it is an inappropriate institution to decide the termination of medical treat-
ment and custody, considering the meaning of the right to receive trial by a judge, the punitive
characteristic of medical treatment and custody, the essence of reviewing the likelihood of
recidivism, and the possibility of basic right infringement. Even though the subject of custody
can request to the Social Protection Committee to review and decide the termination of treat-
ment and custody and can file an administrative action in case the committee rejects the ter-
mination request, such is only an ex post facto review by the judge; it cannot be deemed the
same as when the right to fair trial by a judge is sufficiently guaranteed from the beginning

according to the strict criminal judicial procedure.

32. Ban on Writing during the Period of Prohibitory Confinement Case
[17-1 KCCR 261, 2003 Hun-Ma 289, Feb. 24, 2005]

A. Background of the Case

In this case, the Court found unconstitutional the relevant provision of the Enforcement
Decree of the Penal Administration Act, which completely prohibits prisoners from writing
during the period of prohibitory confinement, a disciplinary measure taken against prisoners.

The Enforcement Decree of the Penal Administration Act prohibits writing by prisoners
who are under the punitive measure of prohibitory confinement. The complainant, while
imprisoned, received the disciplinary measure of prohibitory confinement for one month for
assaulting a fellow prisoner. The complainant requested writing permission in order to draft a
petition and file an administrative lawsuit protesting against the punitive measure, but the
request was rejected. After the rejection, the complainant filed a constitutional complaint
asserting that the instant provision violates the right to trial, right to equality, and right to peti-

tion and, thus, is unconstitutional.

589

2213sN[ JeuIwIIY pue sjybry 1einpadold buiuiaiuo) sesey A



"ml TWENTY YEARS OF THE CONSTITUTIONAL COURT OF KOREA

590

1N0J JRUONNIISUOY B} JO SuoIsA( £ Jeideyn

B. Summary of the Decisions
The Court issued a decision that the instant provision is unconstitutional with a six-to-

three vote for the following reasons.

(1) Majority Opinion of Six Justices

(A) The instant provision, by completely prohibiting writing by a prisoner who received a
punitive measure of prohibitory confinement, restricts basic rights such as the freedom of
expression. Therefore, it needs a statutory basis and needs to be delegated.

From the term “prohibitory confinement” that the Penal Administration Act prescribes, we
can only infer a particular type of confinement at the punishment ward; the Act does not pro-
vide any explicit provisions for or delegations to inferior laws and regulations the concrete
effects or execution methods of “prohibitory confinement.” Therefore, it is not clearly estab-
lished whether such complete ban on writing is included in the terms of “prohibitory confine-
ment.”

Also, Article 33-3 Section 1 of the Penal Administration Act prescribes, “A prisoner
may either prepare documents or drawings or write... with permission of the warden,” pro-
vided that the content written is not likely to endanger the security and order of the correc-
tional institution or improper for edification of prisoners. However, the instant provision
enforcing the aforesaid statutory provision makes the restriction provided by the Act more
severe by completely prohibiting writing by a person under a punitive measure of pro-
hibitory confinement. Also, it prohibits writing for a very different reason from the Act,
which prohibits according to the content of the writing. Moreover, Paragraph 2 of the same
article prescribes, “Matters necessary for management of writing instruments, time and
place for writing, storage of written documents, etc. and transmitting them to the outside
shall be prescribed by Presidential Decree.” It delegates to inferior laws and rules the mat-
ters actually necessary for writing, on the premise that the writing is allowed. Therefore,
this provision cannot be used as the statutory basis of prohibiting writing during the period
of prohibitory confinement.

Therefore, the instant provision violates the principle of statutory reservation by limiting,
without a statutory basis or delegation, a prisoner’s right concerning writing when that prison-

er is under prohibitory confinement.




(B) Writing is a personal action, which is unlikely to risk jeopardizing the maintenance of
security and order in a correctional institution. Also, it is rarely relevant to the violation of a
regulation, which was the reason for the prohibitory confinement. The legislative purpose can
be sufficiently attained through measures such as, while allowing writing, reducing the length
of time or the frequency of writing or restricting writing by listing exceptional circumstances
in which writing is allowed.

Nevertheless, the instant provision, during the period of prohibitory confinement, uncondi-
tionally prohibits writing without inquiring into the purpose or contents of writing. Moreover,
it prohibits writing without any exception even when it is necessary for edification of or due
treatment of the prisoner. Therefore, the instant prohibition violates the rule against excessive
restriction by deviating from the minimal extent of restriction necessary to attain the legisla-

tive purpose.

(2) Dissenting Opinion of Three Justices

(A) Article 33-3 Section 1 of the Penal Administration Act prescribes writing to be a mat-
ter requiring approval. Thus, it can be adequately expected that writing can be prohibited in
certain circumstances. Also, Paragraph 2 of the same article, delegates to the Presidential
Decree the “time” and “place” for writing and “management of writing instruments,” and thus
can be the statutory basis of the instant provision. The instant provision, therefore, does not

violate the principle of statutory reservation.

(B) Prisoners are already restricted from writing to a certain degree. In case a prisoner is
given the most severe disciplinary measure of prohibitory confinement for violating the rules,
it is hardly unreasonable to narrow or deprive a freedom formerly enjoyed by the prisoner to a
limited extent. Also, as most writing instruments have the risk of being used as instruments to
inflict harm on others or oneself, prohibition on writing is related to the maintenance of securi-
ty and order in a correctional institution. The period of prohibitory confinement, during which
writing is prohibited, cannot be said to be a long time - being two months at its maximum and
in reality being limited to 30 days. Therefore, compared to the disadvantage caused by pro-
hibiting writing during the period of prohibitory confinement, the protected public interests -
maintenance of order and security of a correctional institution and correction and edification

of prisoners - are greater.
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Moreover, the instant provision is interpreted as already allowing writing to prepare docu-
ments to directly contest the legality of the prohibitory confinement, etc.
Therefore, the instant provision of the enforcement decree does not violate the rule against

excessive restriction.

33. Admissibility of Suspect Interrogation Transcript Prepared by Public Prosecu-
tors
[17-1 KCCR 558, 2003 Hun-Ka 7, May 26, 2005]

A. Background of the Case

In this case, the Constitutional Court found constitutional the relevant provisions of the
Criminal Procedure Act which acknowledges the authenticity of a suspect interrogation tran-
script prepared by the public prosecutor even if the suspect later as a defendant denies its con-
tents, and which grants admissibility as evidence when it has been prepared under especially
credible circumstances.

Petitioner was indicted and tried for fraud. During the trial, petitioner argued that the
instant statutory provisions infringe on the right to trial and the right to equality, and requested
a review of their constitutionality. The trial court accepted the request and referred the issue to

the Constitutional Court.

B. Summary of the Decision

By a decision of four Justices out of eight, the Constitutional Court found the instant pro-
visions constitutional for the following reasons:

The Court began by stating that, since procedural basic rights such as the right to request a
trial has the nature of an institutional guarantee as well, the legislature in principle is granted
broad legislative-formative powers as compared to the legislature’s power regarding other lib-
erty-rights. Therefore, the standard of review in assessing the constitutionality should be one
of “reasonableness” or the principle against arbitrariness.

Next, the Court pointed out that the instant provisions are an exception to the “hearsay
rule,” which excludes hearsay evidence as inadmissible, and that the Constitution does not
expressly mandate the hearsay rule to be adopted in criminal procedure. The question of

whether to adopt the hearsay rule in order to implement the defendant’s right to a fair trial




and whether to apply the exact same hearsay rule to various kinds of hearsay evidence is
for the legislature to decide. In making that decision, the legislature is expected to take into
account the various considerations such as the status of law in the society, investigation
practices, the legal consciousness of investigative authorities and the people, the reality of
human rights infringement by the investigative authorities, and the structure of criminal
trial.

Public prosecutors direct and supervise the investigative activities of police, have exclu-
sive decision-making power over indictment depending on the results of the investigation,
and during trial act as the adversarial party against the defendant, whose job is to request the
proper application of the law from the court. They are a state agency with broad authority, ful-
filling an important state function. The instant provisions, which make an exception to the
hearsay rule for prosecutor-prepared suspect interrogation transcript provided that it is made
under especially credible circumstances, are based on a recognition of the special status of the
prosecutors and are intended to contribute to the discovery of substantive truth according to
due process of law and to the efficient management of the trial procedure. They are in service
of the values of criminal procedure law. As such, it must be recognized that their objectives
are legitimate and their contents reasonable.

Even the proviso, which makes the prosecutor-prepared suspect interrogation transcript
admissible, even when the defendant denies its contents, as long as its authenticity and espe-
cially credible circumstances are substantiated, may be regarded as having a legitimate pur-
pose in terms of serving the values of discovery of substantive truth and efficient management
of trial. Also, it grants admissibility only when the court has made a finding of especially
credible circumstances, and therefore the scope of its application is limited to the extent nec-
essary for the accomplishment of the legitimate purpose. Therefore, its content is reasonable
and legitimate.

Justices Yun Young-chul, Kwon Seong, Kim Hyo-jong, and Lee Sang-kyung dissented. In
their view the instant provisions make an exception to the hearsay rule by granting admissibil-
ity to prosecutor-prepared suspect interrogation transcript, and thus they are liable to operate
to the disadvantage of the defendant. This means that the principle of clarity should be
applied more rigorously. Nevertheless, the fact that the existence of an especially credible cir-
cumstance is actually routinely presumed according to the current practice of criminal proce-

dure is an indication that the meaning of the proviso is not clear. Particularly, the ambiguity
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inherent in the language “especially credible circumstance” makes it difficult to accept that
the demands of the principle of clarity have been satisfied.

If the legislature’s intent behind the instant provisions is to distinguish and give superior
effect to suspect interrogation transcripts prepared by prosecutors as compared to those made
by ordinary police through an added requirement, it should not rest content with the ambigu-
ous requirement of “especially credible circumstance.” Rather it should make clear that gen-
uine guarantee of attorney participation (e.g., by informing the suspect of the right to request
attorney participation) is a condition for admissibility as evidence. It should also take legisla-
tive measures to enhance the transparency of the procedure for interrogating suspects. In the
absence of such efforts to clarify the requirements for granting admissibility to prosecutor-
prepared suspect interrogation transcripts, the current provisions are necessarily vague, and

therefore violate the principle of clarity.

34. Collecting and Computerizing Fingerprints and Using them for Investigation
Purposes Case
[17-1 KCCR 668, 99 Hun-Ma 513 et al., May 26, 2005]

A. Background of the Case

In this case, the Court found that the governmental power does not excessively violate the
right to control personal information by collecting and keeping prints of all ten fingers of all
citizens 17 years of age or above and using them for investigation purposes.

To receive a resident registration card, citizens seventeen years of age or above must sub-
mit the prints of all ten fingers. The fingerprint information collected through the procedure is
sent to the Commissioner General of the National Police Agency (NPA); the Commissioner
General keeps and computerizes the fingerprint information and uses it for criminal investiga-
tion purposes. The complainants argued that such exercise of governmental power is uncon-

stitutional as it violates the right to control one’s own personal information.

B. Summary of the Decision
The Court issued a decision to reject the complaint with a six-to-three vote finding collec-
tion and computerization of fingerprint information and using it for investigation purposes

and their statutory basis constitutional for the following reasons.




(1) Majority Opinion of Six Justices

(A) The right to control one’s own personal information is a right of the subject of the
information to personally decide when, to whom or by whom, and to what extent his or her
information will be disclosed or used. It is a basic right, although not specified in the Consti-
tution, existing to protect the personal freedom of decision from the risk caused by the
enlargement of state functions and info-communication technology.

Fingerprints, which reveal the uniqueness and identity of an individual, are personal infor-
mation that makes possible distinguishing an information subject from others. Therefore, col-
lection of personal fingerprint information by mayors, county heads, or chiefs of wards, and
storage and computerization, and use of fingerprints for investigation purposes by the Com-
missioner General of the National Police Agency all restrict the right to control one’s own

personal information.

(B) The Resident Registration Act prescribes fingerprints as one of the matters to be
recorded on the resident registration card. The Act on the Protection of Personal Information
Maintained by Public Agencies can be interpreted as allowing the Commissioner General of
the NPA to be provided with, computerize, and use for investigation purposes - matters under
the jurisdiction of the NPA - not only personal information already processed by the computer
of public agencies but also the original information data not yet processed by the computer. In
such original information data, fingerprint information is included. Therefore, collection, stor-

age, computerization, and use of fingerprints all have statutory bases.

(C) The purpose of collecting and maintaining the prints of all ten fingers of nationals 17
years of age or above - to enhance the accuracy and perfection in identification process - is
legitimate. Also, the fingerprinting system does not violate the principle of minimum restric-
tion considering the following: 1) Storing only the fingerprints of specific persons such as
criminals weakens the identification function; 2) Collecting only the fingerprint information of
one hand risks making identification impossible due to damage, etc., and lessens accuracy;
and 3) Among the methods for identification, fingerprint information is the most accurate,
simple, and efficient method.

Even if one is provided with fingerprint information, it is impossible to evaluate the per-

sonal whereabouts of the subject of the information; identify the subject of the information
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without professional ability; and distort the information. The public good attained by using
fingerprints stored and computerized by the NPA Commissioner General for identification
purposes such as in criminal investigation activities, in identifying the bodies at the sites of
massive crimes or accidents or the bodies of unexplained death, and in preventing surrepti-
tious use of others’ personal information is greater than the substantive disadvantage suffered
by the information subject due to the fingerprinting system.

Therefore, the fingerprinting system cannot be seen to infringe on the complainants’ right

to control one’s own personal information in violation of the rule against excessive restriction.

(2) Dissenting Opinion of Three Justices

(A) The Resident Registration Act is only the basis for recording fingerprint information
on the resident registration card. It does not provide a statutory basis for the NPA Commis-
sioner General to collect and store the original fingerprints. Also, the Act on the Protection of
Personal Information Maintained by Public Agencies is a law established to protect basic
human rights of individuals from infringements on their personal information already lawful-
ly retained by the public agencies, when the information is used and processed by computers.
It does not regulate matters such as the legitimacy of original information data before being
processed by computer.

Therefore, collection, storage, computerization, and use of fingerprints by the NPA Com-
missioner General all lack statutory bases and are against the principle of statutory reserva-
tion in restricting basic rights, the constitutional principles of free democracy, and the rule of

law.

(B) It is difficult to acknowledge the need to collect the prints of all ten fingers instead of
one in order to keep record of movement of population and to promote proper management of
administrative affairs.

Considering the investigation purpose, the NPA can collect and store fingerprint informa-
tion of only those who have criminal records or propensities and use it for criminal investiga-
tion. However, it is currently using ordinary citizens’ request for issuance of resident registra-
tion cards as an opportunity to store and computerize the prints of all ten fingers of the citi-
zens. Fingerprint information stored in such a way is used for criminal investigation purposes

without any restriction on its scope, subject, and term of use. This cannot be seen as a mini-




mum restriction on the right to control one’s own personal information. Moreover, the current
fingerprinting system can be abused to monitor a specific person’s action under the cover of
criminal intelligence-gathering or crime prevention.

Therefore, the fingerprinting system infringes on the complainants’ right to control one’s

own personal information in violation of the rule against excessive restriction.

35. Use of Restraints on Inmates
[17-1 KCCR 754, 2004 Hun-Ma 49, May 26, 2005]

A. Background of the Case

In this case, the Court found unconstitutional Article 298 Items 1 and 2 of Restraint and
Protection Work Rules (hereinafter, “Provisions”) which in principle require use of restraints
on inmates in prosecutorial interrogation rooms and continue such use even when prosecutors
require release from the restraints. The Court also found that the use of restraints according to
the Provisions infringed on the bodily freedom of the petitioners.

Petitioner, a sociologist residing in Germany, entered the country when a detention war-
rant had been issued for violation of the National Security Act, etc. After investigation, he
was arrested and committed to the Seoul Jail on October 22, 2003, and was interrogated as
a suspect several times between October 24, 2003, and November 6 of the same year at the
prosecutorial interrogation room of the Seoul District Prosecutors’ Office. Almost the entire
time during the interrogations, he was interrogated with his body restrained by handcuffs
and ropes. Petitioner argued that such use of restraints infringes on his basic rights to bodily
freedom, human dignity and worth, etc., and filed a constitutional complaint seeking a dec-
laration that the above use of restraints and the Provisions authorizing such use are uncon-

stitutional.

B. Summary of the Decision
The Court issued a decision of unconstitutionality with a 7 to 2 decision on both the Provi-

sions and the actual use of the restraints for the following reasons:

(1) Majority Opinion of Seven Justices

(A) Handcuffs, ropes, and other restraints may be used for the purpose of restraining and
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protecting those inmates serving prison terms or those inmates whose judgment has not
been finalized. They may not be used, as a matter of course, merely because he or she is
detained. Additional restriction on bodily freedom arising out of use of restraints should not
violate the principle against excessive restriction. Therefore, use of restraints against arrest-
ed suspects may be used only when a clear and concrete risk of flight, violence, distur-
bance, self-injury, or suicide is present. In principle, when prosecutors interrogate suspects
in their interrogation rooms, suspects should be allowed to exercise their right of defense
without feeling pressured physically or emotionally, and the use of restraints should be
allowed only in exceptional situations when a clear and concrete risk of flight, violence,
disturbance, self-injury, or suicide is present. The Provisions not only make it a rule to use
restraints in prosecutorial interrogation rooms but also compel such use notwithstanding the
interrogating prosecutors’ request to release the suspects from the restraints. Such provi-
sions put an exception before the rule, infringe upon bodily freedom and thereby violate the

Constitution.

(B) On the part of the petitioner, there was little risk of flight, disturbance, violence or self-
injury. Use of restraints against such petitioner for lengthy interrogations lasting several days
is excessive in view of the mere abstract risk of flight or self-injury, and therefore does not sat-
isty the requirement of minimum restriction which should be abided by in restricting bodily
freedom. Psychological pressures must have forced the petitioner into a substantively unequal
position in responding to interrogation and thereby interfered with his exercise of the right to
defense, disrupting the requisite balance among competing legal interests. Therefore, the use
of the restraints against the petitioner infringes on the petitioner’s bodily freedom and is there-

fore unconstitutional.

(2) Dissenting Opinion of Two Justices

In this case, handcuffs and ropes were used on a petitioner who was being interrogated on
charges of National Security Act violations, the allegations of which were being hotly disput-
ed. There was a dire need for the use of the restraints in order to prevent unpredicted events
such as flight or self-injury, protect the petitioner’s and other’s lives and limbs, and maintain
order within the facilities. In light of the inadequacy in personnel and equipment available in

prosecutorial interrogation rooms, the respondent had to supervise, restrain and protect the




petitioner using ropes and handcuffs. Such method of restraint and protection is not clearly
unjust or excessive in view of its purpose. Use of restraints in prosecutorial interrogation
rooms, in this case, can be seen as a minimum measure necessary for the legitimate purpose
of restraint and protection based on Article 14 Section 1 of the Penal Administration Act and
Article 46 Section 1 of the Enforcement Decree. Therefore, even if the petitioner’s basic
rights have been restricted, such restriction does not constitute exercise of public authority in

violation of the rule against excessive restriction.

36. Denial of Appeal to the School Foundation Case
[18-1(A) KCCR 58, 2005 Hun-Ka 7 et al., Feb. 23, 2006]

A. Background of the Case

Held, Article 10 Section 3(hereinafter referred to as the “the Instant Provision”) of the
Special Act on the Improvement of Teachers’ Status(hereinafter referred to as the “the Act”),
which denies the school foundation the right to appeal to courts against the decision of the
Examination Committee(hereinafter referred to as the “Committee”) in the examination of
disciplinary measures made by the school foundation, is unconstitutional.

The Petitioner, a school foundation which founded and operates A University, found that
B, a member of the faculty at the university, demeaned the honor and dignity of a professor,
and decided not to renew his contract. Upon B’s filing for an examination of appeal, accord-
ing to Article 9 Section 1 of the Act, asking the repeal of the refusal to renew his contract,
the Committee repealed the decision of the university. The Petitioner filed for an administra-
tive suit seeking to revoke the decision of the Committee, also arguing that the instant provi-
sion giving the right to appeal the decision of the Committee only to the teachers, is uncon-
stitutional. The administrative court in turn referred the case to constitutional review of the

statute.

B. Summary of the Decision

The Constitutional Court, with a unanimous decision of all Justices, ruled that the instant
provision is unconstitutional. This decision overruled the previous decision on the same pro-
vision(10-2 KCCR 89, 95 Hun-Ba 19 et al., July 16, 1998), which held it constitutional. The

summary of the decision is as follows:
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The legislative purpose of the instant provision is to effectively secure the right of the state
to superintend the school foundations, and to improve the treatment and guarantee the status
of teachers, by allowing them to appeal to courts the decisions of the Committee in the exami-
nation of disciplinary measures, and such legislative purpose may be deemed legitimate. As
the teachers are relieved of disadvantageous measures, finally and decidedly, when the com-
mittee accepts their appeal for examination, the provision has the appropriate means to
achieve such legislative purpose. When a teacher chooses to file a civil action, arguing the
validity of the disciplinary measures, the school foundation may contest the suit or participate
in the suit as the defendant and seek remedy to any rights and interests that may have been
violated. Also the school foundation may actively file for a civil suit, seeking to confirm the
non-existence of the status of a teacher, upon the premise that the disciplinary measures are
lawful.

But arguing the school foundations’ rights by contesting the suit or participating in the suit
as the defendant, may only be possible when the teacher involved waivers his or her right to
an appeal for examination or the right to file for an administrative suit as stipulated in the Act,
and chooses to seek civil action. So the school foundation cannot be said to have been afford-
ed effective relief measures. And in a civil suit seeking to confirm the non-existence of the
status of a teacher, the decision of the court may contradict or conflict with the decision of the
examination of appeal or the administrative court, when the teachers separately seek such
measures. Thus such method is an indirect means to seeking relief of violated rights. Also,
there exits no particular obstacle in guaranteeing the status of a private school teacher or any
void in the remedy of their rights, just by giving the school foundation the right to appeal to
the court on the examination of the Committee. Thus, the instant provision infringes upon the
right to trial of the school foundation, which is the party concerned and also the defendant in
the examination process.

Additionally, the school foundation has a civil contract relationship with its employed
teachers, and the decision of the examination of appeal binds the school foundation as well as
the teacher. As such, the instant provision which denies the school foundation the right to
appeal to courts on the decisions of the Committee, without any reasonable cause, is in viola-
tion of the principle of equality, in Article 11 of the Constitution. Also by making the decision
of the Committee final, on the legality of the disciplinary measures directed to private school

teachers, it violates Article 101 Section 1 of the Constitution, which mandates that judicial




power on all legal disputes be vested in courts. Moreover, it also violates Article 107 Section
2 of the Constitution, by depriving the power of final review of the Supreme Court on the

legality of the decision of the Committee, which is an administrative action.
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I. The Constitution of the Republic of Korea

Jul. 17,1948
Amended by Jul. 7,1952
Nov. 29, 1954
Jun. 15, 1960
Nov. 29, 1960
Dec. 26, 1962
Oct. 21, 1969
Dec. 27,1972
Oct. 27, 1980
Oct. 29, 1987

PREAMBLE

We, the people of Korea, proud of a resplendent history and traditions dating from time
immemorial, upholding the cause of the Provisional Republic of Korea Government born of
the March First Independence Movement of 1919 and the democratic ideals of the April
Nineteenth Uprising of 1960 against injustice, having assumed the mission of democratic
reform and peaceful unification of our homeland and having determined to consolidate
national unity with justice, humanitarianism and brotherly love, and

To destroy all social vices and injustice, and

To afford equal opportunities to every person and provide for the fullest development of
individual capabilities in all fields, including political, economic, social and cultural life by
further strengthening the basic free and democratic order conducive to private initiative and
public harmony, and To help each person discharge those duties and responsibilities concomi-
tant to freedoms and rights, and

To elevate the quality of life for all citizens and contribute to lasting world peace and the
common prosperity of mankind and thereby to ensure security, liberty and happiness for our-
selves and our posterity forever, Do hereby amend, through national referendum following a

resolution by the National Assembly, the Constitution, ordained and established on the
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Twelfth Day of July anno Domini Nineteen hundred and forty-eight, and amended eight times
subsequently.
Oct. 29, 1987

CHAPTER T GENERAL PROVISIONS

Article 1
(1) The Republic of Korea shall be a democratic republic.
(2) The sovereignty of the Republic of Korea shall reside in the people, and all state
authority shall emanate from the people.
Article 2
(1) Nationality in the Republic of Korea shall be prescribed by Act.
(2) It shall be the duty of the State to protect citizens residing abroad as prescribed by Act.
Article 3
The territory of the Republic of Korea shall consist of the Korean peninsula and its adja-
cent islands.
Article 4
The Republic of Korea shall seek unification and shall formulate and carry out a policy of
peaceful unification based on the principles of freedom and democracy.
Article 5
(1) The Republic of Korea shall endeavor to maintain international peace and shall
renounce all aggressive wars.
(2) The Armed Forces shall be charged with the sacred mission of national security and
the defense of the land and their political neutrality shall be maintained.
Article 6
(1) Treaties duly concluded and promulgated under the Constitution and the generally rec-
ognized rules of international law shall have the same effect as the domestic laws of
the Republic of Korea.
(2) The status of aliens shall be guaranteed as prescribed by international law and treaties.
Article 7
(1) All public officials shall be servants of the entire people and shall be responsible to the




people.

(2) The status and political impartiality of public officials shall be guaranteed as pre-

scribed by Act.
Article 8

(1) The establishment of political parties shall be free, and the plural party system shall be
guaranteed.

(2) Political parties shall be democratic in their objectives, organization and activities, and
shall have the necessary organizational arrangements for the people to participate in
the formation of the political will.

(3) Political parties shall enjoy the protection of the State and may be provided with opera-
tional funds by the State under the conditions as prescribed by Act.

(4) If the purposes or activities of a political party are contrary to the fundamental democ-
ratic order, the Government may bring an action against it in the Constitutional Court
for its dissolution, and the political party shall be dissolved in accordance with the
decision of the Constitutional Court.

Article 9
The State shall strive to sustain and develop the cultural heritage and to enhance national

culture.

CHAPTER II RIGHTS AND DUTIES OF CITIZENS

Article 10
All citizens shall be assured of human worth and dignity and have the right to pursue hap-
piness. It shall be the duty of the State to confirm and guarantee the fundamental and invi-
olable human rights of individuals.

Article 11
(1) All citizens shall be equal before the law, and there shall be no discrimination in politi-

cal, economic, social or cultural life on account of sex, religion or social status.

(2) No privileged caste shall be recognized or ever established in any form.
(3) The awarding of decorations or distinctions of honor in any form shall be effective

only for recipients, and no privileges shall ensue therefrom.
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Article 12

(1) All citizens shall enjoy personal liberty. No person shall be arrested, detained,
searched, seized or interrogated except as provided by Act. No person shall be pun-
ished, placed under preventive restrictions or subject to involuntary labor except as
provided by Act and through lawful procedures.

(2) No citizens shall be tortured or be compelled to testify against himself in criminal cases.

(3) Warrants issued by a judge through due procedures upon the request of a prosecutor
shall be presented in case of arrest, detention, seizure or search: Provided, That in a
case where a criminal suspect is an apprehended flagrante delicto, or where there is
danger that a person suspected of committing a crime punishable by imprisonment of
three years or more may escape or destroy evidence, investigative authorities may
request an ex post facto warrant.

(4) Any person who is arrested or detained shall have the right to prompt assistance of
counsel. When a criminal defendant is unable to secure counsel by his own efforts, the
State shall assign counsel for the defendant as prescribed by Act.

(5) No person shall be arrested or detained without being informed of the reason therefor
and of his right to assistance of counsel. The family, etc., as designated by Act, of a
person arrested or detained shall be notified without delay of the reason for and the
time and place of the arrest or detention.

(6) Any person who is arrested or detained, shall have the right to request the court to
review the legality of the arrest or detention.

(7) In a case where a confession is deemed to have been made against a defendant’s will
due to torture, violence, intimidation, unduly prolonged arrest, deceit or etc., or in a
case where a confession is the only evidence against a defendant in a formal trial, such
a confession shall not be admitted as evidence of guilt, nor shall a defendant be pun-
ished by reason of such a confession.

Article 13

(1) No citizen shall be prosecuted for an act which does not constitute a crime under the
Act in force at the time it was committed, nor shall he be placed in double jeopardy.

(2) No restrictions shall be imposed upon the political rights of any citizen, nor shall any
person be deprived of property rights by means of retroactive legislation.

(3) No citizen shall suffer unfavorable treatment on account of an act not of his own doing




but committed by a relative.
Article 14
All citizens shall enjoy freedom of residence and the right to move at will.
Article 15
All citizens shall enjoy freedom of occupation.
Article 16

All citizens shall be free from intrusion into their place of residence. In case of search or

seizure in a residence, a warrant issued by a judge upon request of a prosecutor shall be

presented.
Article 17

The privacy of no citizen shall be infringed.
Article 18

The privacy of correspondence of no citizen shall be infringed.
Article 19

All citizens shall enjoy freedom of conscience.
Article 20

(1) All citizens shall enjoy freedom of religion.

(2) No state religion shall be recognized, and church and state shall be separated.
Article 21

(1) All citizens shall enjoy freedom of speech and the press, and freedom of assembly and
association.

(2) Licensing or censorship of speech and the press, and licensing of assembly and associ-
ation shall not be recognized.

(3) The standards of news service and broadcast facilities and matters necessary to ensure
the functions of newspapers shall be determined by Act.

(4) Neither speech nor the press shall violate the honor or rights of other persons nor
undermine public morals or social ethics. Should speech or the press violate the honor
or rights of other persons, claims may be made for the damage resulting therefrom.

Article 22
(1) All citizens shall enjoy freedom of learning and the arts.
(2) The rights of authors, inventors, scientists, engineers and artists shall be protected by

Act.
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Article 23

(1) The right of property of all citizens shall be guaranteed. The contents and limitations
thereof shall be determined by Act.

(2) The exercise of property rights shall conform to the public welfare.

(3) Expropriation, use or restriction of private property from public necessity and compen-
sation therefor shall be governed by Act: Provided, That in such a case, just compen-
sation shall be paid.

Article 24
All citizens shall have the right to vote under the conditions as prescribed by Act.

Article 25
All citizens shall have the right to hold public office under the conditions as prescribed by
Act.

Article 26

(1) All citizens shall have the right to petition in writing to any governmental agency
under the conditions as prescribed by Act.

(2) The State shall be obligated to examine all such petitions.

Article 27

(1) All citizens shall have the right to be tried in conformity with the Act by judges quali-
fied under the Constitution and the Act.

(2) Citizens who are not on active military service or employees of the military forces
shall not be tried by a court martial within the territory of the Republic of Korea,
except in case of crimes as prescribed by Act involving important classified military
information, sentinels, sentry posts, the supply of harmful food and beverages, prison-
ers of war and military articles and facilities and in the case of the proclamation of
extraordinary martial law.

(3) All citizens shall have the right to a speedy trial. The accused shall have the right to a
public trial without delay in the absence of justifiable reasons to the contrary.

(4) The accused shall be presumed innocent until a judgment of guilt has been pro-
nounced.

(5) A victim of a crime shall be entitled to make a statement during the proceedings of the

trial of the case involved as under the conditions prescribed by Act.




Article 28

In a case where a criminal suspect or an accused person who has been placed under deten-

tion is not indicted as provided by Act or is acquitted by a court, he shall be entitled to

claim just compensation from the State under the conditions as prescribed by Act.
Article 29

(1) In case a person has sustained damages by an unlawful act committed by a public offi-
cial in the course of official duties, he may claim just compensation from the State or
public organization under the conditions as prescribed by Act. In this case, the public
official concerned shall not be immune from liabilities.

(2) In case a person on active military service or an employee of the military forces, a
police official or others as prescribed by Act sustains damages in connection with the
performance of official duties such as combat action, drill and so forth, he shall not be
entitled to a claim against the State or public organization on the grounds of unlawful
acts committed by public officials in the course of official duties, but shall be entitled
only to compensations as prescribed by Act.

Article 30
Citizens who have suffered bodily injury or death due to criminal acts of others may
receive aid from the State under the conditions as prescribed by Act.

Article 31

(1) All citizens shall have an equal right to receive an education corresponding to their
abilities.

(2) All citizens who have children to support shall be responsible at least for their elemen-
tary education and other education as provided by Act.

(3) Compulsory education shall be free of charge.

(4) Independence, professionalism and political impartiality of education and the autono-
my of institutions of higher learning shall be guaranteed under the conditions as pre-
scribed by Act.

(5) The State shall promote lifelong education.

(6) Fundamental matters pertaining to the educational system, including in-school and
lifelong education, administration, finance, and the status of teachers shall be deter-

mined by Act.
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Article 32

(1) All citizens shall have the right to work. The State shall endeavor to promote the
employment of workers and to guarantee optimum wages through social and econom-
ic means and shall enforce a minimum wage system under the conditions as prescribed
by Act.

(2) All citizens shall have the duty to work. The State shall prescribe by Act the extent and
conditions of the duty to work in conformity with democratic principles.

(3) Standards of working conditions shall be determined by Act in such a way as to guar-
antee human dignity.

(4) Special protection shall be accorded to working women, and they shall not be sub-
jected to unjust discrimination in terms of employment, wages and working condi-
tions.

(5) Special protection shall be accorded to working children.

(6) The opportunity to work shall be accorded preferentially, under the conditions as pre-
scribed by Act, to those who have given distinguished service to the State, wounded

veterans and policemen, and members of the bereaved families of military servicemen
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and policemen killed in action.
Article 33

(1) To enhance working conditions, workers shall have the right to independent associa-
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tion, collective bargaining and collective action.

(2) Only those public officials who are designated by Act, shall have the right to associa-
tion, collective bargaining and collective action.

(3) The right to collective action of workers employed by important defense industries
may be either restricted or denied under the conditions as prescribed by Act.

Article 34

(1) All citizens shall be entitled to a life worthy of human beings.

(2) The State shall have the duty to endeavor to promote social security and welfare.

(3) The State shall endeavor to promote the welfare and rights of women.

(4) The State shall have the duty to implement policies for enhancing the welfare of senior
citizens and the young.

(5) Citizens who are incapable of earning a livelihood due to a physical disability, disease,




old age or other reasons shall be protected by the State under the conditions as pre-
scribed by Act.

(6) The State shall endeavor to prevent disasters and to protect citizens from harm there-
from.

Article 35

(1) All citizens shall have the right to a healthy and pleasant environment. The State and
all citizens shall endeavor to protect the environment.

(2) The substance of the environmental right shall be determined by Act.

(3) The State shall endeavor to ensure comfortable housing for all citizens through hous-
ing development policies and the like.

Article 36

(1) Marriage and family life shall be entered into and sustained on the basis of individual
dignity and equality of the sexes, and the State shall do everything in its power to
achieve that goal.

(2) The State shall endeavor to protect mothers.

(3) The health of all citizens shall be protected by the State.

Article 37

(1) Freedoms and rights of citizens shall not be neglected on the grounds that they are not
enumerated in the Constitution.

(2) The freedoms and rights of citizens may be restricted by Act only when necessary
for national security, the maintenance of law and order or for public welfare. Even
when such restriction is imposed, no essential aspect of the freedom or right shall be
violated.

Article 38
All citizens shall have the duty to pay taxes under the conditions as prescribed by Act.
Article 39

(1) All citizens shall have the duty of national defense under the conditions as prescribed
by Act.

(2) No citizen shall be treated unfavorably on account of the fulfillment of his obligation

of military service.
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CHAPTER III THE NATIONAL ASSEMBLY

Article 40

The legislative power shall be vested in the National Assembly.
Article 41

(1) The National Assembly shall be composed of members elected by universal, equal,
direct and secret ballot by the citizens.

(2) The number of members of the National Assembly shall be determined by Act, but the
number shall not be less than 200.

(3) The constituencies of members of the National Assembly, proportional representation
and other matters pertaining to National Assembly elections shall be determined by
Act.

Article 42

The term of office of members of the National Assembly shall be four years.
Article 43

Members of the National Assembly shall not concurrently hold any other office prescribed
614 by Act.

Article 44
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(1) During the sessions of the National Assembly, no member of the National Assembly

shall be arrested or detained without the consent of the National Assembly except in
case of flagrante delicto.

(2) In case of apprehension or detention of a member of the National Assembly prior to

the opening of a session, such member shall be released during the session upon the

request of the National Assembly, except in case of flagrante delicto.
Article 45

No member of the National Assembly shall be held responsible outside the National

Assembly for opinions officially expressed or votes cast in the Assembly.
Article 46

(1) Members of the National Assembly shall have the duty to maintain high standards of
integrity.

(2) Members of the National Assembly shall give preference to national interests and shall
perform their duties in accordance with conscience.




(3) Members of the National Assembly shall not acquire, through abuse of their positions,
rights and interests in property or positions, or assist other persons to acquire the same,
by means of contracts with or dispositions by the State, public organizations or indus-
tries.

Article 47

(1) A regular session of the National Assembly shall be convened once every year under
the conditions as prescribed by Act, and extraordinary sessions of the National Assem-
bly shall be convened upon the request of the President or one fourth or more of the
total members.

(2) The period of regular sessions shall not exceed a hundred days, and that of extraordi-
nary sessions, thirty days.

(3) If the President requests the convening of an extraordinary session, the period of the
session and the reasons for the request shall be clearly specified.

Article 48
The National Assembly shall elect one Speaker and two Vice-Speakers.
Article 49

Except as otherwise provided for in the Constitution or in Act, the attendance of a majority

of the total members, and the concurrent vote of a majority of the members present, shall

be necessary for decisions of the National Assembly. In case of a tie vote, the matter shall
be regarded as rejected.
Article 50

(1) Sessions of the National Assembly shall be open to the public: Provided, That when it
is decided so by a majority of the members present, or when the Speaker deems it nec-
essary to do so for the sake of national security, they may be closed to the public.

(2) The public disclosure of the proceedings of sessions which were not open to the public
shall be determined by Act.

Article 51

Bills and other matters submitted to the National Assembly for deliberation shall not be

abandoned on the ground that they were not acted upon during the session in which they

were introduced, except in a case where the term of the members of the National Assem-

bly has expired.
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Article 52
Bills may be introduced by members of the National Assembly or by the Executive.
Article 53

(1) Each bill passed by the National Assembly shall be sent to the Executive, and the Pres-
ident shall promulgate it within fifteen days.

(2) In case of objection to the bill, the President may, within the period referred to in Sec-
tion 1, return it to the National Assembly with written explanation of his objection,
and request it be reconsidered. The President may do the same during adjournment of
the National Assembly.

(3) The President shall not request the National Assembly to reconsider the bill in part, or
with proposed amendments.

(4) In case there is a request for reconsideration of a bill, the National Assembly shall
reconsider it, and if the National Assembly repasses the bill in the original form with
the attendance of more than one half of the total members, and with a concurrent vote
of two thirds or more of the members present, it shall become Act.

(5) If the President does not promulgate the bill, or does not request the National Assem-
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bly to reconsider it within the period referred to in Section 1, it shall become Act.
(6) The President shall promulgate without delay the Act as finalized under Sections 4 and

5. If the President does not promulgate an Act within five days after it has become Act
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under Section 5, or after it has been returned to the Executive under Section 4, the
Speaker shall promulgate it.

(7) Except as provided otherwise, an Act shall take effect twenty days after the date of

promulgation.
Article 54

(1) The National Assembly shall deliberate and decide upon the national budget bill.

(2) The Executive shall formulate the budget bill for each fiscal year and submit it to the
National Assembly within ninety days before the beginning of a fiscal year. The
National Assembly shall decide upon it within thirty days before the beginning of the
fiscal year.

(3) If the budget bill is not passed by the beginning of the fiscal year, the Executive may,
in conformity with the budget of the previous fiscal year, disburse funds for the fol-

lowing purposes until the budget bill is passed by the National Assembly:




1. The maintenance and operation of agencies and facilities established by the Constitu-
tion or Act;
2. Execution of the obligatory expenditures as prescribed by Act; and
3. Continuation of projects previously approved in the budget.
Article 55

(1) In a case where it is necessary to make continuing disbursements for a period longer
than one fiscal year, the Executive shall obtain the approval of the National Assembly
for a specified period of time.

(2) A reserve fund shall be approved by the National Assembly in total. The disbursement
of the reserve fund shall be approved during the next session of the National Assem-
bly.

Article 56
When it is necessary to amend the budget, the Executive may formulate a supplementary
revised budget bill and submit it to the National Assembly.

Article 57

The National Assembly shall, without the consent of the Executive, neither increase the

sum of any item of expenditure nor create any new items of expenditure in the budget sub-

mitted by the Executive.
Article 58

When the Executive plans to issue national bonds or to conclude contracts which may

incur financial obligations on the State outside the budget, it shall have the prior concur-

rence of the National Assembly.
Article 59

Types and rates of taxes shall be determined by Act.
Article 60

(1) The National Assembly shall have the right to consent to the conclusion and ratifica-
tion of treaties pertaining to mutual assistance or mutual security; treaties concerning
important international organizations; treaties of friendship, trade and navigation;
treaties pertaining to any restriction in sovereignty; peace treaties; treaties which will
burden the State or people with an important financial obligation; or treaties related to
legislative matters.

(2) The National Assembly shall also have the right to consent to the declaration of war,
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the dispatch of armed forces to foreign states, or the stationing of alien forces in the
territory of the Republic of Korea.
Article 61
(1) The National Assembly may inspect affairs of state or investigate specific matters of
state affairs, and may demand the production of documents directly related thereto, the
appearance of a witness in person and the furnishing of testimony or statements of
opinion.
(2) The procedures and other necessary matters concerning the inspection and investiga-
tion of state administration shall be determined by Act.
Article 62
(1) The Prime Minister, members of the State Council or government delegates may attend
meetings of the National Assembly or its committees and report on the state adminis-
tration or deliver opinions and answer questions.
(2) When requested by the National Assembly or its committees, the Prime Minister,
members of the State Council or government delegates shall attend any meeting of the
National Assembly and answer questions. If the Prime Minister or State Council
618 members are requested to attend, the Prime Minister or State Council members may
have State Council members or government delegates attend any meeting of the
National Assembly and answer questions.
Article 63

(1) The National Assembly may pass a recommendation for the removal of the Prime
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Minister or a State Council member from office.

(2) A recommendation for removal as referred to in Section 1 may be introduced by one
third or more of the total members of the National Assembly, and shall be passed with
the concurrent vote of a majority of the total members of the National Assembly.

Article 64

(1) The National Assembly may establish the rules of its proceedings and internal regula-
tions: Provided, That they are not in conflict with Act.

(2) The National Assembly may review the qualifications of its members and may take
disciplinary actions against its members.

(3) The concurrent vote of two thirds or more of the total members of the National Assem-

bly shall be required for the expulsion of any member.




(4) No action shall be brought to court with regard to decisions taken under Sections 2

and 3.
Article 65

(1) In case the President, the Prime Minister, members of the State Council, heads of
Executive Ministries, Justices of the Constitutional Court, judges, members of the
National Election Commission, the Chairman and members of the Board of Audit and
Inspection, and other public officials designated by Act have violated the Constitution
or other Acts in the performance of official duties, the National Assembly may pass
motions for their impeachment.

(2) A motion for impeachment prescribed in Section 1 may be proposed by one third or
more of the total members of the National Assembly, and shall require a concurrent
vote of a majority of the total members of the National Assembly for passage: Provid-
ed, That a motion for the impeachment of the President shall be proposed by a majori-
ty of the total members of the National Assembly and approved by two thirds or more
of the total members of the National Assembly.

(3) Any person against whom a motion for impeachment has been passed shall be sus-
pended from exercising his power until the impeachment has been adjudicated.

(4) A decision on impeachment shall not extend further than removal from public office:

Provided, That it shall not exempt the person impeached from civil or criminal liability.

CHAPTER IV THE EXECUTIVE

SECTION 1 The President
Article 66
(1) The President shall be the Head of State and represent the State vis-a-vis foreign states.
(2) The President shall have the responsibility and duty to safeguard the independence, ter-
ritorial integrity and continuity of the State and the Constitution.
(3) The President shall have the duty to pursue sincerely the peaceful unification of the
homeland.
(4) Executive power shall be vested in the Executive Branch headed by the President.
Article 67
(1) The President shall be elected by universal, equal, direct and secret ballot by the peo-
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ple.

(2) In case two or more persons receive the same largest number of votes in the election as
referred to in Section 1, the person who receives the largest number of votes in an
open session of the National Assembly attended by a majority of the total members of
the National Assembly shall be elected.

(3) If and when there is only one presidential candidate, he shall not be elected President
unless he receives at least one third of the total eligible votes.

(4) Citizens who are eligible for election to the National Assembly, and who have reached
the age of forty years or more on the date of the presidential election, shall be eligible
to be elected to the presidency.

(5) Matters pertaining to presidential elections shall be determined by Act.

Article 68

(1) The successor to the incumbent President shall be elected seventy to forty days before
his term expires.

(2) In case a vacancy occurs in the office of the President or the President-elect dies, or is
disqualified by a court ruling or for any other reason, a successor shall be elected with-

620 in sixty days.
Article 69

The President, at the time of his inauguration, shall take the following oath: “I do solemnly
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swear before the people that I will faithfully execute the duties of the President by observ-
ing the Constitution, defending the State, pursuing the peaceful unification of the home-
land, promoting the freedom and welfare of the people and endeavoring to develop nation-
al culture.”

Article 70
The term of office of the President shall be five years, and the President shall not be
reelected.

Article 71
If the office of the presidency is vacant or the President is unable to perform his duties for
any reason, the Prime Minister or the members of the State Council in the order of priority
as determined by Act shall act for him.

Article 72

The President may submit important policies relating to diplomacy, national defense, uni-




fication and other matters relating to the national destiny to a national referendum if he
deems it necessary.

Article 73
The President shall conclude and ratify treaties; accredit, receive or dispatch diplomatic
envoys; and declare war and conclude peace.

Article 74

(1) The President shall be Commander-in-Chief of the Armed Forces under the conditions
as prescribed by the Constitution and Act.

(2) The organization and formation of the Armed Forces shall be determined by Act.

Article 75
The President may issue presidential decrees concerning matters delegated to him by Act
with the scope specifically defined and also matters necessary to enforce Acts.

Article 76

(1) In time of internal turmoil, external menace, natural calamity or a grave financial or
economic crisis, the President may take in respect to them the minimum necessary
financial and economic actions or issue orders having the effect of Act, only when it is
required to take urgent measures for the maintenance of national security or public
peace and order, and there is no time to await the convocation of the National Assem-
bly.

(2) In case of major hostilities affecting national security, the President may issue orders
having the effect of Act, only when it is required to preserve the integrity of the nation,
and it is impossible to convene the National Assembly.

(3) In case actions are taken or orders are issued under Sections 1 and 2, the President
shall promptly notify it to the National Assembly and obtain its approval.

(4) In case no approval is obtained, the actions or orders shall lose effect forthwith. In such
case, the Acts which were amended or abolished by the orders in question shall auto-
matically regain their original effect at the moment the orders fail to obtain approval.

(5) The President shall, without delay, put on public notice developments under Sections 3
and 4.

Article 77
(1) When it is required to cope with a military necessity or to maintain the public safety

and order by mobilization of the military forces in time of war, armed conflict or simi-

621

22,03} J0 angnday aY} Jo UORNIISUOD BYL |



"lm" TWENTY YEARS OF THE CONSTITUTIONAL COURT OF KOREA

622

xipuaddy ‘

lar national emergency, the President may proclaim martial law under the conditions

as prescribed by Act.

(2) Martial law shall be of two types: extraordinary martial law and precautionary martial
law.

(3) Under extraordinary martial law, special measures may be taken with respect to the
necessity for warrants, freedom of speech, the press, assembly and association, or the
powers of the Executive and the Judiciary under the conditions as prescribed by Act.

(4) When the President has proclaimed martial law, he shall notify it to the National
Assembly without delay.

(5) When the National Assembly requests the lifting of martial law with the concurrent
vote of a majority of the total members of the National Assembly, the President shall
comply.

Article 78
The President shall appoint and dismiss public officials under the conditions as prescribed
by the Constitution and Act.

Article 79

(1) The President may grant amnesty, commutation and restoration of rights under the con-

ditions as prescribed by Act.
(2) The President shall receive the consent of the National Assembly in granting a general
amnesty.
(3) Matters pertaining to amnesty, commutation and restoration of rights shall be deter-
mined by Act.
Article 80
The President shall award decorations and other honors under the conditions as prescribed
by Act.
Article 81
The President may attend and address the National Assembly or express his views by writ-
ten message.
Article 82

The acts of the President under law shall be executed in writing, and such documents shall
be countersigned by the Prime Minister and the members of the State Council concerned.

The same shall apply to military affairs.




Article 83
The President shall not concurrently hold the office of Prime Minister, a member of the
State Council, the head of any Executive Ministry, nor other public or private posts as pre-
scribed by Act.

Article 84
The President shall not be charged with a criminal offense during his tenure of office
except for insurrection or treason.

Article 85
Matters pertaining to the status and courteous treatment of former Presidents shall be

determined by Act.

SECTION 2 The Executive Branch

Sub-Section 1 The Prime Minister and Members of the State Council
Article 86
(1) The Prime Minister shall be appointed by the President with the consent of the Nation-
al Assembly.
(2) The Prime Minister shall assist the President and shall direct the Executive Ministries
under order of the President.
(3) No member of the military shall be appointed Prime Minister unless he is retired from
active duty.
Article 87
(1) The members of the State Council shall be appointed by the President on the recom-
mendation of the Prime Minister.
(2) The members of the State Council shall assist the President in the conduct of State
affairs and, as constituents of the State Council, shall deliberate on State affairs.
(3) The Prime Minister may recommend to the President the removal of a member of the
State Council from office.
(4) No member of the military shall be appointed a member of the State Council unless he

is retired from active duty.
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Sub-Section 2 The State Council
Article 88
(1) The State Council shall deliberate on important policies that fall within the power of
the Executive.
(2) The State Council shall be composed of the President, the Prime Minister, and other
members whose number shall be no more than thirty and no less than fifteen.
(3) The President shall be the chairman of the State Council, and the Prime Minister shall
be the Vice-Chairman.
Article 89
The following matters shall be referred to the State Council for deliberation:

1. Basic plans for state affairs, and general policies of the Executive;

2. Declaration of war, conclusion of peace and other important matters pertaining to
foreign policy;

3. Draft amendments to the Constitution, proposals for national referendums, proposed
treaties, legislative bills, and proposed presidential decrees;

4. Budgets, settlement of accounts, basic plans for disposal of state properties, con-
tracts incurring financial obligation on the State, and other important financial mat-
ters;

5. Emergency orders and emergency financial and economic actions or orders by the
President, and declaration and termination of martial law;

6. Important military affairs;

7. Requests for convening an extraordinary session of the National Assembly;

8. Awarding of honors;

9. Granting of amnesty, commutation and restoration of rights;

10. Demarcation of jurisdiction between Executive Ministries;

11. Basic plans concerning delegation or allocation of powers within the Executive;

12. Evaluation and analysis of the administration of State affairs;

13. Formulation and coordination of important policies of each Executive Ministry;

14. Action for the dissolution of a political party;

15. Examination of petitions pertaining to executive policies submitted or referred to

the Executive;

16. Appointment of the Prosecutor General, the Chairman of the Joint Chiefs of Staff,




the Chief of Staff of each armed service, the presidents of national universities,
ambassadors, and such other public officials and managers of important State-run
enterprises as designated by Act; and
17. Other matters presented by the President, the Prime Minister or a member of the
State Council.
Article 90

(1) An Advisory Council of Elder Statesmen, composed of elder statesmen, may be estab-
lished to advise the President on important affairs of State.

(2) The immediate former President shall become the Chairman of the Advisory Council
of Elder Statesmen: Provided, That if there is no immediate former President, the
President shall appoint the Chairman.

(3) The organization, function and other necessary matters pertaining to the Advisory
Council of Elder Statesmen shall be determined by Act.

Article 91

(1) A National Security Council shall be established to advise the President on the formu-
lation of foreign, military and domestic policies related to national security prior to
their deliberation by the State Council.

(2) The meetings of the National Security Council shall be presided over by the President.

(3) The organization, function and other necessary matters pertaining to the National Secu-
rity Council shall be determined by Act.

Article 92

(1) An Advisory Council on Democratic and Peaceful Unification may be established to
advise the President on the formulation of peaceful unification policy.

(2) The organization, function and other necessary matters pertaining to the Advisory
Council on Democratic and Peace- ful Unification shall be determined by Act.

Article 93

(1) A National Economic Advisory Council may be established to advise the President on
the formulation of important policies for developing the national economy.

(2) The organization, function and other necessary matters pertaining to the National Eco-

nomic Advisory Council shall be determined by Act.
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Sub-Section 3 The Executive Ministries

Article 94
Heads of Executive Ministries shall be appointed by the President from among members
of the State Council on the recommendation of the Prime Minister.

Article 95
The Prime Minister or the head of each Executive Ministry may, under the powers dele-
gated by Act or Presidential Decree, or ex officio, issue ordinances of the Prime Minister
or the Executive Ministry concerning matters that are within their jurisdiction.

Article 96
The establishment, organization and function of each Executive Ministry shall be deter-

mined by Act.

Sub-Section 4 The Board of Audit and Inspection
Article 97
The Board of Audit and Inspection shall be established under the direct jurisdiction of the
President to inspect and examine the settlement of the revenues and expenditures of the
626 State, the accounts of the State and other organizations specified by Act and the job perfor-
mances of the executive agencies and public officials.
Article 98

(1) The Board of Audit and Inspection shall be composed of no less than five and no more

xipuaddy ‘

than eleven members, including the Chairman.

(2) The Chairman of the Board shall be appointed by the President with the consent of the
National Assembly. The term of office of the Chairman shall be four years, and he
may be reappointed only once.

(3) The members of the Board shall be appointed by the President on the recommendation
of the Chairman. The term of office of the members shall be four years, and they may
be reappointed only once.

Article 99

The Board of Audit and Inspection shall inspect the closing of accounts of revenues and

expenditures each year, and report the results to the President and the National Assembly

in the following year.




Article 100
The organization and function of the Board of Audit and Inspection, the qualifications of
its members, the range of the public officials subject to inspection and other necessary

matters shall be determined by Act.
CHAPTER V THE COURTS

Article 101

(1) Judicial power shall be vested in courts composed of judges.

(2) The courts shall be composed of the Supreme Court, which is the highest court of the
State, and other courts at specified levels.

(3) Qualifications for judges shall be determined by Act.

Article 102

(1) Departments may be established in the Supreme Court.

(2) There shall be Supreme Court Justices at the Supreme Court: Provided, That judges
other than Supreme Court Justices may be assigned to the Supreme Court under the
conditions as prescribed by Act.

(3) The organization of the Supreme Court and lower courts shall be determined by Act.

Article 103
Judges shall rule independently according to their conscience and in conformity with the
Constitution and Act.

Article 104

(1) The Chief Justice of the Supreme Court shall be appointed by the President with the
consent of the National Assembly.

(2) The Supreme Court Justices shall be appointed by the President on the recommenda-
tion of the Chief Justice and with the consent of the National Assembly.

(3) Judges other than the Chief Justice and the Supreme Court Justices shall be appointed
by the Chief Justice with the consent of the Conference of Supreme Court Justices.

Article 105

(1) The term of office of the Chief Justice shall be six years and he shall not be reappointed.

(2) The term of office of the Justices of the Supreme Court shall be six years and they may
be reappointed as prescribed by Act.

o~
N
~N

22,03} J0 angnday aY} Jo UORNIISUOD BYL | ‘



"ml TWENTY YEARS OF THE CONSTITUTIONAL COURT OF KOREA

(3) The term of office of judges other than the Chief Justice and Justices of the Supreme
Court shall be ten years, and they may be reappointed under the conditions as pre-
scribed by Act.

(4) The retirement age of judges shall be determined by Act.

Article 106

(1) No judge shall be removed from office except by impeachment or a sentence of
imprisonment without prison labor or heavier punishment, nor shall he be suspended
from office, have his salary reduced or suffer any other unfavorable treatment except
by disciplinary action.

(2) In the event a judge is unable to discharge his official duties because of serious mental
or physical impairment, he may be retired from office under the conditions as pre-
scribed by Act.

Article 107

(1) When the constitutionality of a law is at issue in a trial, the court shall request a deci-

sion of the Constitutional Court, and shall judge according to the decision thereof.

(2) The Supreme Court shall have the power to make a final review of the constitutionality
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or legality of administrative decrees, regulations or actions, when their constitutionali-
ty or legality is at issue in a trial.

(3) Administrative appeals may be conducted as a procedure prior to a judicial trial. The
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procedure of administrative appeals shall be determined by Act and shall be in confor-
mity with the principles of judicial procedures.
Article 108
The Supreme Court may establish, within the scope of Act, regulations pertaining to
judicial proceedings and internal discipline and regulations on administrative matters of
the court.
Article 109
Trials and decisions of the courts shall be open to the public: Provided, That when there is
a danger that such trials may undermine the national security or disturb public safety and
order, or be harmful to public morals, trials may be closed to the public by court decision.
Article 110
(1) Courts-martial may be established as special courts to exercise jurisdiction over mili-

tary trials.




(2) The Supreme Court shall have the final appellate jurisdiction over courts-martial.

(3) The organization and authority of courts-martial, and the qualifications of their judges
shall be determined by Act.

(4) Military trials under an extraordinary martial law may not be appealed in case of
crimes of soldiers and employees of the military; military espionage; and crimes as
defined by Act in regard to sentinels, sentry posts, supply of harmful foods and bever-

ages, and prisoners of war, except in the case of a death sentence.
CHAPTER VI THE CONSTITUTIONAL COURT

Article 111
(1) The Constitutional Court shall have jurisdiction over the following matters:
1. The constitutionality of a law upon the request of the courts;
2. Impeachment;
3. Dissolution of a political party;
4. Competence disputes between State agencies, between State agencies and local
governments, and between local governments; and
5. Constitutional complaint as prescribed by Act.

(2) The Constitutional Court shall be composed of nine Justices qualified to be court
judges, and they shall be appointed by the President.

(3) Among the Justices referred to in Section 2, three shall be appointed from persons
selected by the National Assembly, and three appointed from persons nominated by
the Chief Justice of the Supreme Court.

(4) The president of the Constitutional Court shall be appointed by the President from
among the Justices with the consent of the National Assembly.

Article 112

(1) The term of office of the Justices of the Constitutional Court shall be six years and they
may be reappointed under the conditions as prescribed by Act.

(2) The Justices of the Constitutional Court shall not join any political party, nor shall they
participate in political activities.

(3) No Justice of the Constitutional Court shall be expelled from office except by

impeachment or a sentence of imprisonment without prison labor or heavier punish-
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ment.
Article 113

(1) When the Constitutional Court makes a decision of the unconstitutionality of a law, a
decision of impeachment, a decision of dissolution of a political party or an affirma-
tive decision regarding the constitutional complaint, the concurrence of six Justices or
more shall be required.

(2) The Constitutional Court may establish regulations relating to its proceedings and
internal discipline and regulations on administrative matters within the limits of Act.

(3) The organization, function and other necessary matters of the Constitutional Court
shall be determined by Act.

CHAPTER VII ELECTION MANAGEMENT

Article 114
(1) Election commissions shall be established for the purpose of fair management of elec-
tions and national referenda, and dealing with administrative affairs concerning politi-
630 cal parties.
(2) The National Election Commission shall be composed of three members appointed by

the President, three members selected by the National Assembly, and three members
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designated by the Chief Justice of the Supreme Court. The Chairman of the Commis-
sion shall be elected from among the members.

(3) The term of office of the members of the Commission shall be six years.

(4) The members of the Commission shall not join political parties, nor shall they partic-
ipate in political activities.

(5) No member of the Commission shall be expelled from office except by impeachment
or a sentence of imprisonment without prison labor or heavier punishment.

(6) The National Election Commission may establish, within the limit of Acts and decrees,
regulations relating to the management of elections, national referenda, and adminis-
trative affairs concerning political parties and may also establish regulations relating to
internal discipline that are compatible with Act.

(7) The organization, function and other necessary matters of the election commissions at

each level shall be determined by Act.




Article 115
(1) Election commissions at each level may issue necessary instructions to administrative
agencies concerned with respect to administrative affairs pertaining to elections and
national referenda such as the preparation of the pollbooks.
(2) Administrative agencies concerned, upon receipt of such instructions, shall comply.
Article 116
(1) Election campaigns shall be conducted under the management of the election commis-
sions at each level within the limit set by Act. Equal opportunity shall be guaranteed.
(2) Except as otherwise prescribed by Act, expenditures for elections shall not be imposed

on political parties or candidates.

CHAPTER VIII LOCAL AUTONOMY

Article 117
(1) Local governments shall deal with administrative matters pertaining to the welfare of
local residents, manage properties, and may enact provisions relating to local autono-
my, within the limit of Acts and subordinate statutes.
(2) The types of local governments shall be determined by Act.
Article 118
(1) A local government shall have a council.
(2) The organization and powers of local councils, and the election of members; election
procedures for heads of local governments; and other matters pertaining to the organi-

zation and operation of local governments shall be determined by Act.

CHAPTER IX THE ECONOMY

Article 119
(1) The economic order of the Republic of Korea shall be based on a respect for the free-
dom and creative initiative of enterprises and individuals in economic affairs.
(2) The State may regulate and coordinate economic affairs in order to maintain the bal-
anced growth and stability of the national economy, to ensure proper distribution of

income, to prevent the domination of the market and the abuse of economic power and
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to democratize the economy through harmony among the economic agents.
Article 120

(1) Licenses to exploit, develop or utilize minerals and all other important underground
resources, marine resources, water power, and natural powers available for economic
use may be granted for a period of time under the conditions as prescribed by Act.

(2) The land and natural resources shall be protected by the State, and the State shall estab-
lish a plan necessary for their balanced development and utilization.

Article 121

(1) The State shall endeavor to realize the land-to-the- tillers principle with respect to agri-
cultural land. Tenant farming shall be prohibited.

(2) The leasing of agricultural land and the consignment management of agricultural land
to increase agricultural productivity and to ensure the rational utilization of agricultur-
al land or due to unavoidable circumstances, shall be recognized under the conditions
as prescribed by Act.

Article 122
The State may impose, under the conditions as prescribed by Act, restrictions or obliga-
632 tions necessary for the efficient and balanced utilization, development and preservation of
the land of the nation that is the basis for the productive activities and daily lives of all citi-
zens.
Article 123
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(1) The State shall establish and implement a plan to comprehensively develop and sup-
port the farm and fishing communities in order to protect and foster agriculture and
fisheries.

(2) The State shall have the duty to foster regional economies to ensure the balanced
development of all regions.

(3) The State shall protect and foster small and medium enterprises.

(4) In order to protect the interests of farmers and fisher- men, the State shall endeavor to
stabilize the prices of agricultural and fishery products by maintaining an equilibrium
between the demand and supply of such products and improving their marketing and
distribution systems.

(5) The State shall foster organizations founded on the spirit of self-help among farmers,

fishermen and businessmen engaged in small and medium industry and shall guaran-




tee their independent activities and development.
Article 124
The State shall guarantee the consumer protection movement intended to encourage sound
consumption activities and improvement in the quality of products under the conditions as
prescribed by Act.
Article 125
The State shall foster foreign trade, and may regulate and coordinate it.
Article 126
Private enterprises shall not be nationalized nor transferred to ownership by a local gov-
ernment, nor shall their management be controlled or administered by the State, except in
cases as prescribed by Act to meet urgent necessities of national defense or the national
economy.
Article 127
(1) The State shall strive to develop the national economy by developing science and tech-
nology, information and human resources and encouraging innovation.
(2) The State shall establish a system of national standards.
(3) The President may establish advisory organizations necessary to achieve the purpose

referred to in Section 1.

CHAPTER X AMENDMENTS TO THE CONSTITUTION

Article 128

(1) A proposal to amend the Constitution shall be introduced either by a majority of the
total members of the National Assembly or by the President.

(2) Amendments to the Constitution for the extension of the term of office of the President
or for a change allowing for the reelection of the President shall not be effective for
the President in office at the time of the proposal for such amendments to the Constitu-
tion.

Article 129
Proposed amendments to the Constitution shall be put before the public by the President

for twenty days or more.

o~
w
w

22,03} J0 angnday aY} Jo UORNIISUOD BYL | ‘



"lm" TWENTY YEARS OF THE CONSTITUTIONAL COURT OF KOREA

Article 130

(1) The National Assembly shall decide upon the proposed amendments within sixty days
of the public announcement, and passage by the National Assembly shall require the
concurrent vote of two thirds or more of the total members of the National Assembly.

(2) The proposed amendments to the Constitution shall be submitted to a national referen-
dum not later than thirty days after passage by the National Assembly, and shall be
determined by more than one half of all votes cast by more than one half of voters eli-
gible to vote in elections for members of the National Assembly.

(3) When the proposed amendments to the Constitution receive the concurrence prescribed
in Section 2, the amendments to the Constitution shall be finalized, and the President

shall promulgate it without delay.
ADDENDUM

Article 1
This Constitution shall enter into force on the twenty-fifth day of February, anno Domini
634 Nineteen hundred and eighty-eight: Provided, That the enactment or amendment of Acts
necessary to implement this Constitution, the elections of the President and the National

Assembly under this Constitution and other preparations to implement this Constitution
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may be carried out prior to the entry into force of this Constitution.
Article 2
(1) The first presidential election under this Constitution shall be held not later than forty
days before this Constitution enters into force.
(2) The term of office of the first President under this Constitution shall commence on the
date of its enforcement.
Article 3
(1) The first elections of the National Assembly under this Constitution shall be held with-
in six months from the promulgation of this Constitution. The term of office of the
members of the first National Assembly elected under this Constitution shall com-
mence on the date of the first convening of the National Assembly under this Constitu-
tion.

(2) The term of office of the members of the National Assembly incumbent at the time this




Constitution is promulgated shall terminate the day prior to the first convening of the
National Assembly under Section 1.
Article 4

(1) Public officials and officers of enterprises appointed by the Government, who are in
office at the time of the enforcement of this Constitution, shall be considered as having
been appointed under this Constitution: Provided, That public officials whose election
procedures or appointing authorities are changed under this Constitution, the Chief
Justice of the Supreme Court and the Chairman of the Board of Audit and Inspection
shall remain in office until such time as their successors are chosen under this Consti-
tution, and their terms of office shall terminate the day before the installation of their
SUCCESSOrs.

(2) Judges attached to the Supreme Court who are not the Chief Justice or Justices of the
Supreme Court and who are in office at the time of the enforcement of this Constitu-
tion shall be considered as having been appointed under this Constitution notwith-
standing the proviso of Section 1.

(3) Those provisions of this Constitution which prescribe the terms of office of public offi-
cials or which restrict the number of terms that public officials may serve, shall take
effect upon the dates of the first elections or the first appointments of such public offi-
cials under this Constitution.

Article 5
Acts, decrees, ordinances and treaties in force at the time this Constitution enters into
force, shall remain valid unless they are contrary to this Constitution.

Article 6

Those organizations existing at the time of the enforcement of this Constitution which

have been performing the functions falling within the authority of new organizations to be

created under this Constitution, shall continue to exist and perform such functions until

such time as the new organizations are created under this Constitution.
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Il. The Constitutional Court Act

Aug. 5, 1988
Amended Nov. 30, 1991
Dec. 22, 1994
Aug. 4, 1995
Dec. 13, 1997
Jan. 19, 2002
Jan. 26, 2002
Mar. 12, 2003
Mar. 31, 2005
Jul. 29, 2005
Dec. 21, 2007
Mar. 14, 2008

CHAPTER I GENERAL PROVISIONS

636

Article 1 (Purpose)
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The purpose of this Act is to set forth provisions necessary for the organization and opera-
tion of the Constitutional Court and its adjudication procedures.
Article 2 (Jurisdiction)
The Constitutional Court shall have the authority to decide on the following:
1. Constitutionality of statutes at the request of ordinary courts.
2. Impeachments.
3. Dissolution of political parties.
4. Competence disputes between state agencies, between a state agency and a local
government, or between local governments.
5. Constitutional complaints.
Article 3 (Composition)
The Constitutional Court shall consist of nine (9) Justices.
Article 4 (Independence of Justices)

The Justices shall adjudicate independently according to the Constitution and laws, guided




by their conscience.

Article 5 (Qualifications of Justices)

(1) The Justices must have reached the age of forty and be appointed from among those
who have held one of the following positions for fifteen or more years. Provided, that
in case a person has held two or more of the following positions, the period of service
shall be aggregated.

1. A judge, a public prosecutor or an attorney.

2. A person licensed to practice law who has been engaged in legal work at a state
agency, a state-owned or public enterprise, a government-invested institution or
other corporation.

3. A person licensed to practice law who has held the position of assistant professor of
law or higher at an accredited college or university.

(2) No person falling under any of the following shall be appointed Justice:

1. A person who is disqualified from serving as a public official under other pertinent
laws and regulations.

2. A person who has been sentenced to imprisonment without forced labor or heavier
punishment.

3. A person for whom five years have not yet passed since being dismissed as a result
of impeachment.

Article 6 (Appointment of Justices)

(1) The Justices shall be appointed by the President of the Republic. Among the Justices,
three shall be appointed from those elected by the National Assembly, and three from
those designated by the Chief Justice of the Supreme Court.

(2) The Justices shall be appointed, elected or designated after a Personnel Hearing held
by the National Assembly. For this, the President shall request a Personnel Hearing
before he or she appoints the Justices (except the Justices who shall be elected by the
National Assembly or designated by the Chief Justice of the Supreme Court) and the
Chief Justice of the Supreme Court shall request a Personnel Hearing before he or she
designates the Justices.

(3) In the event the term of a Justice expires or a vacancy occurs during the term of office,
a successor shall be appointed within thirty days from the date on which the term

expired or the vacancy occurred. Provided, that if the Justice whose term expired or
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whose position became vacant had been elected by the National Assembly, and the
expiration or vacancy occurs during adjournment or recess of the National Assembly,
the National Assembly shall elect his or her successor within thirty days from the
commencement of the next session.
Article 7 (Term of Justices)
(1) The term of Justices shall be six years and may be renewed.
(2) The retirement age of Justices shall be sixty-five. Provided, that the retirement age of
the President of the Constitutional Court shall be seventy.
Article 8 (Guarantee of Justices’ Status)
No Justice shall be removed from office against his or her will unless one of the following
is the case:
1. An impeachment decision is rendered against him or her.
2. A sentence of imprisonment without forced labor or heavier punishment is rendered
against him or her.
Article 9 (Prohibition of Justices’ Participation in Politics)
No Justice shall be permitted to join a political party or participate in politics.
Article 10 (Rulemaking Power)
(1) The Constitutional Court may make rules regarding its adjudication procedures, inter-
nal discipline, and management of general affairs, to the extent consistent with this
Act and other statutes.
(2) The rules of the Constitutional Court shall be promulgated through publication in the
Gazette of the government.
Article 10-2 (Presentation of Opinions on Legislation)
When the President of the Constitutional Court deems it necessary to enact or amend
statutes relating to the Court’s organization, personnel, operation, adjudication procedures,
or other functions, the President may present opinions thereon in writing to the National
Assembly.
Article 11 (Expenses)
(1) Expenses of the Constitutional Court shall be appropriated independently in the bud-
get of the state.

(2) Reserve funds shall be included in the expenses referred to in Section (1).




CHAPTER II ORGANIZATION

Article 12 (President of Constitutional Court)

(1) The Constitutional Court shall have a President.

(2) The President of the Constitutional Court shall be appointed from among the Justices
by the President of the Republic, with the consent of the National Assembly.

(3) The President of the Constitutional Court shall represent the Constitutional Court, take
charge of the affairs of the Constitutional Court, and direct and supervise the Court’s
public officials.

(4) When the President of the Constitutional Court is unable to perform his or her duties
due to an accident or when the office is vacant, other Justices shall perform the duties
of the President, in the order prescribed by the rules of the Constitutional Court.

Article 13 Repealed.
Article 14 (Prohibition of Concurrent Service)

The Justices shall not concurrently hold any of the following positions, or conduct any

business for profit.

1. A member of the National Assembly or of a local legislative council.

2. A public official in the National Assembly, the Executive, or ordinary courts.

3. An advisor, officer or employee of a corporation or an organization, etc.
Article 15 (Status of the President of the Constitutional Court and the Justices)

(1) The status and remuneration of the President of the Constitutional Court shall be com-
mensurate with those of the Chief Justice of the Supreme Court, and the Justices of the
Constitutional Court shall be political appointees whose status and remuneration shall
be commensurate with those of the Justices of the Supreme Court.

(2) Repealed.

Article 16 (Council of Justices)

(1) The Council of Justices shall consist of all the Justices, and the President of the Con-
stitutional Court shall serve as the Chairperson.

(2) Decisions of the Council of Justices require the attendance of seven or more Justices
and the affirmative vote of a majority of the Justices present.

(3) The Chairperson shall have the right to vote.

(4) The following matters must be decided by the Council of Justices.
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1. Matters relating to the enactment or amendment of rules of the Constitutional
Court, and to the submission, pursuant to Article 10-2, of opinions regarding legis-
lation.

2. Matters relating to requests for budget, appropriation of reserve funds and settle-
ment of accounts.

3. Matters relating to the appointment or removal of the Secretary General, Deputy
Secretary General, Constitutional Research Officers and public officials of Grade
IIT or higher.

4. Matters deemed especially important and submitted by the President of the Consti-
tutional Court for discussion.

(5) Matters necessary for the operation of the Council of Justices shall be determined by
the rules of the Constitutional Court.

Article 17 (Department of Court Administration)

(1) In order to manage the administrative affairs of the Constitutional Court, a Department
of Court Administration shall be established in the Constitutional Court.

(2) There shall be a Secretary General and a Deputy Secretary General in the Department
of Court Administration.

(3) The Secretary General shall, under the direction of the President of the Constitutional
Court, take charge of the affairs of the Department of Court Administration and direct
and supervise those public officials under his or her authority.

(4) The Secretary General may attend the National Assembly or the State Council and
speak about the administration of the Constitutional Court.

(5) In administrative litigations challenging an action of the President of the Constitution-
al Court, the Secretary General shall be named as the defendant.

(6) The Deputy Secretary General shall assist the Secretary General. Whenever the Secre-
tary General is unable to perform his or her duties due to an accident, the Deputy Sec-
retary General shall act on his or her behalf.

(7) The Department of Court Administration shall have offices, bureaus and divisions.

(8) Each office shall be assigned an office chief, each bureau assigned a bureau chief, and
each division assigned a division chief. Under Secretary General, Deputy Secretary
General, office chiefs or bureau chiefs, directors or officers-in-charge may be appoint-

ed for assisting in policy planning, establishment of plans, research, investigation,




examination, evaluation and public relations.

(9) The organization and the scope of functions of the Department of Court Administra-
tion, the prescribed number of public officials assigned to the Department of Court
Administration and other necessary matters not stipulated in this Act, shall be deter-
mined by the rules of the Constitutional Court.

Article 18 (Public Officials of Department of Court Administration)

(1) The Secretary General shall be appointed as a political appointee public official, and
his or her salary shall be equal to that of a Member of the State Council.

(2) The Deputy Secretary General shall be appointed as a political appointee public offi-
cial, and his or her salary shall be equal to that of a Vice-Minister.

(3) Office chiefs shall be appointed as general appointee public officials of Grade I or II;
bureau chiefs as general appointee public officials of Grade II or III; directors and offi-
cers-in-charge as general appointee public officials of Grade II through IV; and divi-
sion chiefs as general appointee public officials of Grade III or IV. Provided, that one
officer-in-charge may be appointed as a special appointee public official correspond-
ing to Grade I1I or IV.

(4) Public officials of the Department of Court Administration shall be appointed and
removed by the President of the Constitutional Court. Provided, that the appointment
and removal of public officials of Grade III or higher shall require a resolution of the
Council of Justices.

(5) The President of the Constitutional Court may request other state agencies to dispatch
their public officials so as to have them serve as public officials in the Department of
Court Administration.

(6) Repealed.

Article 19 (Constitutional Research Officer)

(1) The Constitutional Court shall have Constitutional Research Officers, whose number
shall be determined by the rules of the Constitutional Court.

(2) Constitutional Research Officers shall be specific appointee public officials.

(3) Constitutional Research Officers shall be engaged in investigation and research con-
cerning the deliberation and adjudication of cases at the direction of the President of
the Constitutional Court.

(4) Constitutional Research Officers shall be appointed by the President of the Constitu-
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tional Court through a resolution of the Council of Justices, and shall be appointed

from persons with one of the following qualifications.

1. Licensed to serve as a judge, a public prosecutor, or an attorney.

2. Served as an assistant professor of law or higher level faculty at an accredited col-
lege or university.

3. Served for five years or more in law-related positions as a public official of Grade
IV or higher in state agencies, such as the National Assembly, the Executive, or
ordinary courts.

4. Served for five years or more in law-related positions, with a doctorate in law, at
state agencies, such as the National Assembly, the Executive, ordinary courts, or the
Constitutional Court.

5. Served for five years or more in law-related positions, with a doctorate in law, at an
accredited research institute, such as a college or university as stipulated by the
rules of the Constitutional Court.

(5) Repealed.

(6) No person falling under any of the following shall be appointed as Constitutional
Research Officers:

1. A person falling under one of the Items of Article 33 of the State Public Officials
Act.

2. A person who has been sentenced to imprisonment without forced labor or heavier
punishment.

3. A person for whom five years have not yet passed since being dismissed as a result
of impeachment.

(7) The term of office of Constitutional Research Officers shall be ten years, but a consec-
utive appointment may be permitted, and their retirement age shall be sixty.

(8) When a Constitutional Research Officer falls under any of the Items of Section (6), he
or she shall be removed from office as a matter of course. Provided, that this shall not
apply when Article 33, Item 5 of the State Public Officials Act applies.

(9) The President of the Constitutional Court may request other state agencies to dispatch
their public officials to the Constitutional Court so as to have them serve as Constitu-
tional Research Officers.

(10) Deputy Secretary General may concurrently hold the position of a Constitutional




Research Officer.

(11) The President of the Constitutional Court may have Constitutional Research Officers
hold concurrent offices other than that of investigation and research concerning the
deliberation and adjudication of cases. In such cases, the number of Constitutional
Research Officers shall be determined by the rules of the Constitutional Court, and
the remuneration level shall be determined according to the highest among them.

Article 19-2 (Assistant Constitutional Research Officer)

(1) When appointing a new Constitutional Research Officer, he or she shall be first
appointed as an Assistant Constitutional Research Officer for a period of three years,
and then be promoted to the position of Constitutional Research Officer after taking
into account his or her service records. Provided, that appointment as an Assistant
Constitutional Research Officer may be waived or the service period reduced in light
of the person’s career and capabilities in accordance with the rules of the Constitution-
al Court.

(2) Assistant Constitutional Research Officers shall be appointed by the President of the
Constitutional Court through a resolution of the Council of Justices.

(3) Assistant Constitutional Research Officers shall be special appointee public officials,
and their remuneration and criteria for promotion shall follow the scale set for Consti-
tutional Research Officers.

(4) Assistant Constitutional Research Officers may be removed from office by a resolu-
tion of the Council of Justices in case their service records are unsatisfactory.

(5) The period of service as an Assistant Constitutional Research Officer shall be included
in calculating the person’s term of service as a Constitutional Research Officer for
purposes of this Act and other laws and regulations.

Article 19-3 (Academic Adviser)

(1) The Constitutional Court may appoint Academic Advisers. Academic Advisers shall
engage in expert investigation and research concerning the deliberation and adjudica-
tion of cases.

(2) Academic Advisers shall be appointed for a term of three years or less.

(3) Academic Advisers shall be appointed at the level of special appointee or contractual
appointee public officials of Grade II or 111, and their duties and qualifications shall be
determined by the rules of the Constitutional Court.
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Article 20 (Secretariat to the President of the Constitutional Court)

(1) The Constitutional Court shall have a Secretariat to the President of the Constitutional
Court.

(2) The Secretariat to the President of the Constitutional Court shall be headed by one
Chief of the Secretariat, who shall be appointed as a special appointee public official
of Grade I, and shall take charge of confidential affairs under the direction of the Pres-
ident of the Constitutional Court.

(3) Matters necessary for the organization and operation of the Secretariat to the President
of the Constitutional Court shall be determined by the rules of the Constitutional
Court.

(4) The Constitutional Court shall appoint Aides to the Justices.

(5) Aides to the Justices shall be appointed as general appointee public officials of Grade
IV, or as special appointee public officials at the level of Grade IV, and shall take

charge of confidential affairs under the direction of the Justices.

Article 21 (Court Clerks and Courtroom Guards)

(1) Court clerks and courtroom guards shall be assigned to the Constitutional Court.

(2) The President of the Constitutional Court shall designate court clerks and courtroom
guards from among the personnel of the Department of Court Administration.

(3) Court clerks shall, at the direction of the Presiding Justice, take charge of the affairs
concerning the preparation, safekeeping or service of documents related to cases.

(4) Courtroom guards shall maintain order in courtrooms and execute other affairs as

directed by the Presiding Justice.

CHAPTER III GENERAL ADJUDICATION PROCEDURES

Article 22 (Full Bench)

(1) Except as provided in this Act, the adjudication of the Constitutional Court shall be
conducted by the Full Bench composed of all the Justices.

(2) The Presiding Justice of the Full Bench shall be the President of the Constitutional
Court.

Article 23 (Quorum)

(1) The Full Bench shall review a case with the attendance of seven or more Justices.




(2) The Full Bench shall make a decision on a case by the majority vote of Justices partic-
ipating in the final deliberation. Provide, that a vote of six or more Justices is required
in case of any of the following:

1. Decisions holding a statute unconstitutional, decisions to convict an impeached
public official, decisions to dissolve a political party, or decisions to grant a consti-
tutional complaint.

2. When the Constitutional Court overrules its earlier precedent on the interpretation
and application of the Constitution or statutes.

Article 24 (Exclusion, Recusal and Evasion)

(1) In case one of the following is true of a Justice, that Justice shall be excluded from
performing official duties.

1. When the Justice is a party to a case, or the Justice is or was the spouse of a party.

2. When the Justice is or was a relative of a party.

3. When the Justice gives a testimony or an appraisal in the case.

4. When the Justice serves or served as legal counsel to a party in the case.

5. When the Justice was involved in the case for professional reasons or for reasons of
duties outside of the Constitutional Court.

(2) The Full Bench may, sua sponte or on motion by a party, make a decision to exclude a
Justice.

(3) In case circumstances exist which make it difficult to expect a Justice to be impartial
in the adjudication of a case, a party may move to recuse the Justice. Provided, that
this shall not apply when the party has appeared and made a statement on the merits
on a date for pleading.

(4) A party may not move to recuse two or more Justices in the same case.

(5) When there exists a cause referred to in Section (1) or Section (3), the Justice may
recuse himself or herself with the permission of the Presiding Justice.

(6) The provisions of Article 44, Article 45, Article 46, Sections (1) and (2), and Article
48 of the Civil Procedure Act shall apply mutatis mutandis to the adjudication on
motions to exclude or recuse.

Article 25 (Representation and Counsel)

(1) When the Government is a party (including a participating litigant; hereinafter the

same shall apply) to any proceeding, it shall be represented by the Minister of Justice.
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(2) In any proceeding, when a state agency or local government is a party, it may select an
attorney or an employee who is qualified to be an attorney as counsel and have that
person conduct the proceedings.

(3) In any proceeding, when a private person is a party, such person may not conduct the
proceedings unless he or she appoints an attorney as counsel. Provided, that this shall
not apply when the private person is licensed as an attorney.

Article 26 (Form of Request for Adjudication)

(1) Requests for adjudication shall be made by submitting to the Constitutional Court the
proper written request form prescribed for the type of adjudication requested. Provid-
ed, that in an adjudication on the constitutionality of statutes, the written request by the
ordinary court shall take the place of the request form; in an adjudication on impeach-
ment, the official copy of the impeachment resolution of the National Assembly shall
take the place of the request form.

(2) Evidentiary documents or reference materials may be appended to the written request
form.

Article 27 (Service of Written Request Form)
646 (1) Upon receiving the written request form, the Constitutional Court shall serve without
delay a certified copy thereof on the respondent agency or the individual respondent

(hereinafter referred to as “respondent”).
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(2) In case of a request for an adjudication on the constitutionality of statutes, a certified
copy of the ordinary court’s written request shall be served on the Minister of Justice
and the parties to the underlying case at the ordinary court.

Article 28 (Correction of Request for Adjudication)

(1) When the Presiding Justice determines that a request for adjudication is faulty but may
nevertheless be corrected, the Justice shall specify a reasonable time limit and require
the correction.

(2) The provision of Article, 27 Section 1 shall be applicable mutatis mutandis to the writ-
ten correction referred to in Section (1).

(3) When a correction is made pursuant to Section (1), the request for adjudication shall
be deemed to have been made correctly from the beginning.

(4) The period for correction referred to in Section (1) shall not be included in calculating

the period of adjudication specified under Article 38.




Article 29 (Submission of Written Answer)

(1) Upon being served with a written request or a written correction, the respondent may
submit a written answer to the Constitutional Court.

(2) The written answer shall include a response to the claims and the reasons set forth in
the request for adjudication.

Article 30 (Method of Review)

(1) Adjudications of impeachments, dissolution of political parties, and competence dis-
putes shall be conducted through oral arguments.

(2) Adjudications on the constitutionality of statutes and constitutional complaints shall be
conducted through documentary reviews. Provided, that when deemed necessary by
the Full Bench, it may hold oral arguments and hear statements from the parties, inter-
ested persons, or expert witnesses.

(3) When the Full Bench holds oral arguments, it shall fix the date and summon the par-
ties and interested persons.

Article 31 (Inspection of Evidence)

(1) When deemed necessary for reviewing the case, the Full Bench may inspect, sua
sponte or on motion by a party, evidence as follows:

1. Examine the parties or witnesses.

2. Demand the submission of documents, ledgers, articles and other evidentiary mate-
rials in the possession of the parties or interested persons, and place them in the
Court’s custody.

3. Order an appraisal by a person with special knowledge and experience.

4. Verify the nature or condition of relevant articles, persons, places and other matters.

(2) When deemed necessary, the Presiding Justice may designate one of Justices to con-
duct the inspection of evidence under Section (1).

Article 32 (Demand, etc. for Presentation of Materials)

The Full Bench may, by a ruling, make inquiries concerning facts necessary for the adjudi-

cation to other state agencies or the organs of public organizations, or demand them to

deliver records or submit materials. Provided, that with respect to records of a case for
which a trial, prosecution or criminal investigation is under way, it may not demand the

delivery of such records.
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Article 33 (Place of Adjudication)

Oral arguments of the adjudication and the announcement of final decisions shall be made

in the courtroom. Provided, that when deemed necessary by the President of the Constitu-

tional Court, they may be made at a place outside of courtroom.
Article 34 (Opening of Proceedings to Public)

(1) The oral arguments of the adjudication and the announcement of decisions shall be
open to the public. Provided, that documentary review and the Justices’ deliberation
shall not be open to the public.

(2) The proviso of Article 57, Section 1, and the provisions of Article 57, Sections 2 and 3
of the Court Organization Act shall be applicable mutatis mutandis to the proceedings
of the Constitutional Court.

Article 35 (Direction of Proceedings and Police Power in Courtroom)

(1) The Presiding Justice shall be responsible for maintaining order in the courtroom, for
directing the oral arguments, and for organizing the deliberations.

(2) The provisions of Articles 58 through 63 of the Court Organization Act shall apply
mutatis mutandis to the maintenance of order and the use of language in the courtroom

648 of the Constitutional Court.
Article 36 (Final Decision)

(1) When the Full Bench completes the review, it shall make a final decision.

xipuaddy ‘

(2) When making a final decision, a written decision stating the following matters shall be
prepared, signed and sealed by all the Justices who participated in the adjudication:
1. Case number and its title.
2. Indication of the parties, and the persons who pursued the proceedings or counsel.
3. Holding.
4. Reasoning.
5. Date of decision.

(3) Justices who participated in adjudication shall express his or her opinion on the written
decision.

(4) When a final decision is pronounced, the court clerk shall prepare without delay an
official copy of the written decision and serve it on the parties.

(5) Final decisions shall be made public through publication in the Gazette of the govern-

ment.




Article 37 (Expenses, etc. of Adjudication)

(1) The expenses for adjudication by the Constitutional Court shall be borne by the state.
Provided, that the expenses for the inspection of evidence upon parties’ request may
be borne by the requesting party in accordance with the provisions of the rules of the
Constitutional Court.

(2) The Constitutional Court may order a person requesting an adjudication of a constitu-
tional complaint to make a deposit as prescribed in the rules of the Constitutional
Court.

(3) When one of the following is the case, the Constitutional Court may order the transfer
of all or part of the deposit amount into state treasury as prescribed in the rules of the
Constitutional Court:

1. The request for adjudication of constitutional complaint is dismissed.
2. The request for adjudication of constitutional complaint is rejected, and the request
is deemed to be an abuse of right.
Article 38 (Time Limit of Adjudication)

The Constitutional Court shall make an announcement of the final decision within one

hundred eighty days after it receives the case for adjudication. Provided, that if the atten-

dance of seven Justices is impossible due to vacancies on the Court, the period of vacancy

shall not be included in calculating the period of adjudication.

Article 39 (ne bis in idem)
The Constitutional Court shall not adjudicate again the same case on which a prior adjudi-

cation has already been made.

Article 39-2 (Inspection and Duplication of Record of Final Decision)

(1) Anyone may, for the purposes of seeking relief for rights violation, engaging in acade-
mic research, or promoting public interest, request inspection or duplication of the
records of cases that have been finalized. Provided, that the President of the Constitu-
tional Court may restrict such inspection or duplication in case one of the following is
true:

1. Pleadings were not open to the public.

2. Disclosure of the case records may cause serious harm to the national security, to
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social morals and good customs, to the maintenance of public order, or to public
welfare.

3. Disclosure of the case records may cause serious harm to the related parties’ reputa-
tion, secrecy of private life, trade secret (as defined by Article 2 Item 2 of the Act
on the Prevention of Unfair Competition and the Protection of Trade Secret), or life,
physical safety or peace and security of life.

(2) In case the President of the Constitutional Court restricts the inspection or duplication
of case records pursuant to the Proviso of Section (1), a notification shall be made to
the requesting party with an explanation of the reasons for restriction.

(3) Matters necessary for the inspection and duplication of case records pursuant to Sec-
tion (1) shall be determined by the rules of the Constitutional Court.

(4) The person inspecting or duplicating case records shall not use the knowledge
obtained through the inspection or duplication to harm the public order or social
morals and good customs, or to infringe upon the related parties’ reputation or peace
and security of their lives.

Article 40 (Applicable Provisions)
650 (1) Except as otherwise provided in this Act, the provisions of laws and regulations relat-
ing to civil litigation shall apply mutatis mutandis to the adjudication procedures of the

Constitutional Court, as long as they are not contrary to the nature of constitutional
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adjudication. In addition, the laws and regulations relating to criminal litigation shall
also apply mutatis mutandis to adjudications of impeachment, and the Administrative
Litigation Act to the adjudications of competence disputes and constitutional com-
plaints.

(2) In cases referred to in the latter part of Section (1), if the laws and regulations relating
to criminal litigation or the Administrative Litigation Act conflict with those relating

to civil litigation, the latter shall not be applicable mutatis mutandis.

CHAPTER IV SPECIAL ADJUDICATION PROCEDURES

SUB-CHAPTER 1 Adjudication on the Constitutionality of Statutes
Article 41 (Request for Adjudication on the Constitutionality of Statutes)
(1) When the constitutionality of a statute must be determined prior to reaching a judg-




ment in a case, ordinary courts (including military courts; hereinafter the same shall
apply) shall make a request, sua sponte or on motion by a party, for an adjudication by
the Constitutional Court on the constitutionality of the statute.

(2) The party’s motion referred to in Section (1) shall be made in writing, stating matters
indicated in Items 2 through 4 of Article 43.

(3) For reviewing the party’s written motion referred to in Section (2), the provisions of
Article 254 of the Civil Procedure Act shall apply mutatis mutandis.

(4) No appeal may be made against the decision of ordinary courts to make a request for
an adjudication of the constitutionality of statutes.

(5) When an ordinary court other than the Supreme Court makes a request referred to in
Section (1), it shall do so through the Supreme Court.

Article 42 (Suspension of Proceedings, etc.)

(1) When an ordinary court makes a request to the Constitutional Court for an adjudica-
tion of the constitutionality of statutes, the proceedings of the ordinary court shall be
suspended until the Constitutional Court makes a decision on the constitutionality of
statutes. Provided, that when deemed urgent by the ordinary court, it may proceed
with the litigation other than making a final decision.

(2) The period in which a proceeding is suspended under the main sentence of Section (1)
shall not be included in calculating the detention period as prescribed in Article 92,
Sections 1 and 2 of the Criminal Procedure Act, and Article 132, Sections 1 and 2 of
the Military Court Act, and the period for announcing judgment under Article 199 of
the Civil Procedure Act.

Article 43 (Items to be Stated in Ordinary Courts’ Written Request)
When an ordinary court makes a request to the Constitutional Court for an adjudication of
the constitutionality of statutes, the court’s written request shall include the following mat-
ters:
1. Indication of the requesting court.
2. Indication of the case and the parties.
3. The statute or statutory provision interpreted to be unconstitutional.
4. Reasons why it is interpreted as unconstitutional.

5. Other necessary matters.
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Article 44 (Opinions of Parties and Litigants)

The parties to the original case and the Minister of Justice may submit to the Constitution-

al Court a written opinion on the constitutionality of the statute or statutory provision.

Article 45 (Decision of Unconstitutionality)

The Constitutional Court shall decide only whether or not the requested statute or statutory
provision is unconstitutional. Provided, that when a decision of unconstitutionality regard-
ing a statutory provision is deemed to render the entire statute unenforcible, the Constitu-

tional Court may make a decision of unconstitutionality on the entire statute.

Article 46 (Service of Written Decision)

The Constitutional Court shall serve an official copy of the written decision on the request-
ing court within fourteen days of the date of decision. In this case, if the requesting court is

not the Supreme Court, the written decision shall be served through the Supreme Court.

Article 47 (Effect of Decision of Unconstitutionality)

(1) A decision of statute’s unconstitutionality shall be binding on the ordinary courts,
other state agencies and local governments.

(2) A statute or statutory provision held unconstitutional shall become invalid as of the
day that the decision is made. Provided, that statutes or statutory provisions relating to
criminal penalties shall become invalid retroactively.

(3) When a statute or statutory provision becomes invalid according to the proviso of Sec-
tion (2), retrials may be requested for final convictions reached on the basis of the
unconstitutional statute or statutory provision.

(4) The provisions of the Criminal Procedure Act shall apply mutatis mutandis to retrials

requested pursuant to Section (3).

SUB-CHAPTER 2 Adjudication of Impeachments
Article 48 (Institution of Impeachment)

If any of the following public officials violates the Constitution or statutes in the perfor-
mance of his or her duties, the National Assembly may pass a resolution of impeachment
in accordance with the provisions of the Constitution and the National Assembly Act:
1. President of the Republic, Prime Minister, Members of the State Council or Minis-
ters of Various Administrative Ministries.

2. Justices of the Constitutional Court, judges, or Commissioners of the National Elec-




tion Commission.
3. Chairman and Commissioners of the Board of Audit and Inspection.
4. Other public officials as prescribed by relevant statutes.
Article 49 (Impeachment Prosecutor)

(1) In impeachment adjudications, the Chairperson of the Legislation and Justice Commit-
tee of the National Assembly shall be the impeachment prosecutor.

(2) The impeachment prosecutor shall request the Constitutional Court for an adjudication
by presenting an official copy of the written resolution of impeachment, and may
examine the impeached person during the pleadings.

Article 50 (Suspension of Powers)
The powers of the person against whom a resolution of impeachment is passed shall be
suspended until an adjudication has been made by the Constitutional Court.

Article 51 (Suspension of Impeachment Proceeding)
The Full Bench may suspend the impeachment proceedings when a criminal proceeding is
under way against the impeached person for the same reasons.

Article 52 (Non-Appearance of Party)

(1) When a party fails to appear on a date of pleading, a new date shall be fixed.

(2) When a party fails to appear on the newly fixed date, the case may be reviewed in his
or her absence.

Article 53 (Decision to Convict)

(1) When the request for impeachment adjudication is found to have merit, the Constitu-
tional Court shall announce a decision of dismissing the impeached person from the
currently held public office.

(2) When the impeached person is dismissed from the currently held public office prior to
the announcement of its decision, the Constitutional Court must reject the request for
impeachment adjudication.

Article 54 (Effect of Decision)

(1) A decision to convict the impeached person does not exempt that person from civil or
criminal liabilities.

(2) No person dismissed from office as a result of a decision to convict at an impeachment
proceeding shall be allowed to become a public official unless five (5) years have

passed from the date on which the decision was announced.
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SUB-CHAPTER 3 Adjudication for Dissolution of Political Parties
Article 55 (Request for Adjudication on Dissolution of a Political Party)
If the objectives or activities of a political party are contrary to the basic order of democra-
cy, the Executive may, after deliberation at the State Council, request the Constitutional
Court for an adjudication for the dissolution of the political party.
Article 56 (Items to be Stated on Written Request)
The written request for adjudication for the dissolution of a political party shall include the
following:
1. Indication of the political party whose dissolution is sought.
2. Reasons for making the request.
Article 57 (Preliminary Injunctions)
Upon receiving a request for adjudication for the dissolution of a political party, the Con-
stitutional Court may make, sua sponte or on motion by the requesting party, a ruling to
suspend the activities of the respondent political party until the announcement of the final
decision.
Article 58 (Notification of Request, etc.)
654 (1) When an adjudication for the dissolution of a political party is requested, when a rul-
ing on preliminary injunction is made, or when the adjudication has been concluded,

the President of the Constitutional Court shall notify the National Assembly and the
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National Election Commission of such facts.

(2) The written decision ordering the dissolution of a political party shall be served on the
respondent political party, and also on the National Assembly, the Executive and the
National Election Commission.

Article 59 (Effect of Decision)
When a decision ordering the dissolution of a political party is announced, the said politi-
cal party shall be dissolved.

Article 60 (Execution of Decision)

The decision of the Constitutional Court ordering the dissolution of a political party shall

be executed by the National Election Commission in accordance with the provisions of the

Political Parties Act.




SUB-CHAPTER 4 Adjudication of Competence Disputes
Article 61 (Cause for Request)

(1) When a controversy on the existence or the scope of competence arises between state
agencies, between a state agency and a local government, or between local govern-
ments, the relevant state agency or local government may request the Constitutional
Court for adjudication of the competence dispute.

(2) The request for adjudication referred to in Section (1) may be allowed only when a
disposition or inaction by the respondent infringes upon, or is in clear danger of
infringing upon, the competence of the requesting party as granted by the Constitution
or statutes.

Article 62 (Classification of Competence Disputes)

(1) Competence disputes shall be classified as follows:
1. Competence disputes between state agencies:

Competence disputes among the National Assembly, the Executive, ordinary courts,

and the National Election Commission.

2. Competence disputes between a state agency and a local government:

(a) Competence disputes between the Executive, on the one hand, and a Special
Metropolitan City, a Metropolitan City or a Province, on the other.

(b) Competence disputes between the Executive, on the one hand, and a City, a
County, or District which is a local government (hereinafter “Self-governing
District”), on the other.

3. Competence disputes between local governments:

(a) Competence disputes among a Special Metropolitan City, Metropolitan Cities,
or Provinces.

(b) Competence disputes among Cities, Counties, or Self-governing Districts.

(¢) Competence disputes between a Special Metropolitan City, a Metropolitan City,
or a Province, on the one hand, and a City, a County or a Self-governing Dis-
trict, on the other.

(2) When a competence dispute relates to the affairs of a local government concerning
education, or science and the arts, as prescribed by Article 2 of the Local Educational
Self-Governance Act, the Superintendent of the Board of Education shall be the party

in disputes enumerated in Section (1), [tems 2 and 3.
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Article 63 (Time Limit for Request)

(1) Adjudication on competence disputes shall be requested within sixty (60) days of
learning the existence of the cause, and within one hundred eighty (180) days of the
occurrence of the cause.

(2) The period referred to in Section (1) shall be a peremptory period.

Article 64 (Items to be Stated on Written Request)
The written request for adjudication on competence dispute shall include the following:
1. Indication of the requesting party or the agency of which the requesting party is a
sub-unit, and the persons who will pursue the proceedings or counsel.
2. Indication of the respondent.
3. The disposition or inaction by the respondent, which is the object of adjudication.
4. Reasons for the request.
5. Other necessary matters.
Article 65 (Preliminary Injunction)
Upon receiving a request for adjudication on competence dispute, the Constitutional Court
may make, sua sponte or on motion by the requesting party, a ruling to suspend the effects
656 of the respondent’s disposition which is the object of the adjudication, until the announce-
ment of the final decision.
Article 66 (Decision)

(1) The Constitutional Court shall decide on the existence or scope of the competence of a
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state agency or a local government.

(2) In reaching a decision according to Section (1), the Constitutional Court may cancel
the disposition of the respondent which gave rise to the competence dispute or confirm
the invalidity of the disposition, and when the Constitutional Court has rendered a
decision to recognize the request against inaction, the respondent shall make a disposi-
tion in accordance with the contents of the decision.

Article 67 (Effect of Decision)

(1) A decision of the Constitutional Court in a competence dispute adjudication shall be
binding on all state agencies and local governments.

(2) A decision cancelling a disposition of a state agency or a local government shall not
affect legal relations already formed in relation to the person to whom the disposition

was directed.




SUB-CHAPTER 5 Adjudication of Constitutional Complaints
Article 68 (Cause for Request)

(1) A person whose constitutionally guaranteed basic rights have been violated on account
of an exercise or non-exercise of state power may file a constitutional complaint with
the Constitutional Court, except against the judgments of ordinary courts. Provided,
that in case other relief processes are available under other statutes, no constitutional
complaint may be filed unless all such processes have been exhausted.

(2) When a motion made pursuant to Article 41, Section (1) for an adjudication on the
constitutionality of a statute has been rejected, the motioning party may file a constitu-
tional complaint with the Constitutional Court. In this case, the party may not motion
again for a request for adjudication on the constitutionality of the statute, for the same
reasons within same underlying legal proceeding.

Article 69 (Time Limit for Request)

(1) A constitutional complaint under Article 68, Section (1) shall be filed within ninety
(90) days of learning the existence of the cause, and within one (1) year of the occur-
rence of the cause. Provided, that constitutional complaints filed after going through
other relief processes available under other statutes shall be filed within thirty (30)
days of receiving notice of the final decision.

(2) A constitutional complaint under Article 68, Section (2) shall be filed within thirty
(30) days of receiving notice of the ordinary court’s ruling rejecting the motion for
request for adjudication on the constitutionality of the statute.

Article 70 (Court-Appointed Counsel)

(1) In case a person intending to file a constitutional complaint has no financial means to
hire an attorney as counsel, the person may request the Constitutional Court to provide
court-appointed counsel. In this case, the time limit for filing a constitutional com-
plaint as prescribed in Article 69 shall start to accrue from the day on which the
request for court-appointed counsel was made.

(2) Notwithstanding the provision of Section (1), when deemed necessary for the public
interest, the Constitutional Court may provide court-appointed counsel.

(3) In case a request is made pursuant to Section (1) or in case conditions of Section (2)
are met, the Constitutional Court shall provide a court-appointed counsel from among

attorneys-at-law in accordance with the rules of the Constitutional Court. Provided,
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that it may decline to provide court-appointed counsel in cases where the request for
adjudication is clearly dismissible or groundless, or where it is deemed to be an abuse
of rights.

(4) When the Constitutional Court makes a decision not to provide court-appointed coun-
sel, it shall notify the requesting party of the decision without delay. In this case, the
period from the day the request for court-appointed counsel was made to the day the
notification was given shall not be included in calculating the time limit for filing a
constitutional complaint as prescribed in Article 69.

(5) The attorney provided as court-appointed counsel pursuant to Section (3) shall submit
to the Constitutional Court, within sixty (60) days of his or her appointment, a written
request for adjudication including all the items specified in Article 71.

(6) The attorney provided as court-appointed counsel pursuant to Section (3) shall be
compensated from the state treasury in accordance with the rules of the Constitutional
Court.

Article 71 (Items to be Stated on Written Request)

(1) The written request for adjudication of constitutional complaints under Article 68,

Section (1) shall include the following:

1. Indication of the complainant and counsel.

2. Infringed rights.

3. Exercise or non-exercise of state power by which the infringement of the rights was
caused.

4. Reasons for the request.

5. Other necessary matters.

(2) On the items to be stated on the written request for adjudication of constitutional com-
plaints under Article 68, Section (2), the provisions of Article 43 shall apply mutatis
mutandis. In this case, “Indication of the requesting court” specified in Item 1 of Arti-
cle 43 shall be read as “Indication of the complainant and counsel.”

(3) The written request for adjudication of constitutional complaints must be accompanied
by a document evidencing the appointment of counsel or a written notice of selection
of court-appointed counsel.

Article 72 (Preliminary Review)

(1) The President of the Constitutional Court may establish a Designated Panel, com-




prised of three (3) Justices, and have the Panel conduct a preliminary review of consti-

tutional complaints.

(2) Repealed.

(3) In case of any of the following is true, the Designated Panel shall, through a unani-
mous vote, dismiss the constitutional complaint:

1. The constitutional complaint was filed without having exhausted all the relief
processes provided by other statutes, or was filed against a judgment of ordinary
courts.

2. The constitutional complaint was filed after the expiration of the time limit speci-
fied in Article 69.

3. The constitutional complaint was filed with no counsel as specified in Article 25.

4. The constitutional complaint failed to meet other filing requirements and the defect
cannot be corrected.

(4) When the Designated Panel is not able to dismiss through a unanimous vote as provid-
ed in Section (3), it shall make a decision to refer the constitutional complaint to adju-
dication by the Full Bench. When no decision to dismiss is made within thirty (30)
days of filing the constitutional complaint, a decision to refer to the Full Bench (here-
inafter “adjudication referral decision”) shall be deemed to have been made.

(5) The provisions of Articles 28, 31, 32 and 35 shall apply mutatis mutandis to the
review by Designated Panels.

(6) Matters necessary for the composition and operation of Designated Panels shall be
determined by the rules of the Constitutional Court.

Article 73 (Notifications of Dismissal and Adjudication Referral Decisions)

(1) When a Designated Panel dismisses a constitutional complaint or decides to refer it to
adjudication by the Full Bench, it shall notify the complainant or counsel, and the
respondent, of that fact within fourteen (14) days of the decision. The same shall apply
to the case provided in the latter part of Article 72, Section 4.

(2) When a constitutional complaint is referred to the Full Bench for adjudication under
Article 72, Section 4, the President of the Constitutional Court shall notify each of the
following persons of that fact without delay.

1. The Minister of Justice.

2. In case of a constitutional complaint filed pursuant to Article 68, Section 2, the
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other party to the underlying case, who is not the complainant.
Article 74 (Submission of Opinions by Interested Agencies)

(1) State agencies or public organizations with an interest in the adjudication of a constitu-
tional complaint, and the Minister of Justice, may submit to the Constitutional Court
written opinions relating to the adjudication.

(2) When a constitutional complaint filed pursuant to Article 68, Section 2 is referred to
the Full Bench for adjudication, the provisions of Articles 27, Section 2 and Article 44
shall apply mutatis mutandis.

Article 75 (Decision to Grant a Constitutional Complaint)

(1) A decision to grant a constitutional complaint shall be binding on all state agencies
and local governments.

(2) When granting a constitutional complaint filed pursuant to Article 68, Section 1, the
infringed basic rights and the exercise or non-exercise of state power which caused the
infringement shall be specified in the holding of the written decision.

(3) In cases referred to in Section (2), the Constitutional Court may cancel the exercise of
state power that caused the infringement of basic rights, or confirm the unconstitution-
ality of the non-exercise of state power.

(4) When the Constitutional Court makes a decision to grant a constitutional complaint
challenging the non-exercise of state power, the respondent must make a new disposi-
tion in accordance with the contents of the decision.

(5) In cases referred to in Section (2), when the exercise or non-exercise of state power is
deemed to be caused by an unconstitutional statute or statutory provisions, the Consti-
tutional Court may declare in the decision to grant the complaint that the statute or
statutory provisions are unconstitutional.

(6) In cases referred to in Section (5), and when making decisions to grant a constitutional
complaint filed pursuant to Article 68, Section 2, the provisions of Articles 45 and 47
shall apply mutatis mutandis.

(7) When a constitutional complaint filed pursuant to Article 68, Section 2 has been grant-
ed, and when the underlying litigation related to the said constitutional complaint has
already been decided by a final judgment, prescribed, the parties may request a retrial.

(8) For retrials referred to in Section (7), the provisions of the Criminal Procedure Act

shall apply mutatis mutandis to criminal cases, and those of the Civil Procedure Act to




other cases.

CHAPTER V PENAL PROVISIONS

Article 76 (Penal Provisions)
Any of the following persons shall be sentenced to imprisonment of not more than one (1)
year, or a fine not exceeding one million won.

1. Person who was summoned or commissioned by the Constitutional Court as a wit-
ness, an appraiser, an interpreter or a translator, but failed to appear without any jus-
tifiable reason.

2. Person who received a demand or an order from the Constitutional Court to submit
articles of evidence, but failed to submit them without any justifiable reason.

3. Person who refused, interfered with, or evaded the Constitutional Court’s inspec-

tion or examination without any justifiable reason.

ADDENDUM

Article 1 (Enforcement Date)
This Act shall enter into force on September 1, 1988. Provided, that the appointment of the
President, Standing Justices and other Justices of the Constitutional Court under this Act,
and the preparation for the enforcement of this Act may be done before this Act enters into
force.

Article 2 (Repealed Act)
The Constitutional Committee Act (Act No. 2530) shall hereby be repealed.

Article 3 (Transitional Measures concerning Pending Cases)
Cases pending in the Constitutional Committee at the time this Act enters into force, shall
be transferred to the Constitutional Court. In this case, the adjudication procedures already
done shall not lose effect.

Article 4 (Transitional Measures concerning Matters Occurred)
This Act shall also apply to matters which occurred before this Act enters into force. Pro-
vided, that it shall not prejudice the effect in force under the Constitutional Committee Act

before the enforcement of this Act.
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Article 5 (Transitional Measures concerning Previous Personnel)
Public officials in the Office of Administration of the Constitutional Committee at the time
this Act enters into force shall be considered to be appointed as public officials in the
Department of Court Administration of the Constitutional Court.

Article 6 (Transitional Measures concerning Budget)
The budget managed by the Constitutional Committee at the time when this Act enters
into force shall be considered to be under the control of the Constitutional Court.

Article 7 (Succession of Rights and Duties)
Rights and duties which the Constitutional Committee has at the time when this Act enters
into force shall be succeeded to by the Constitutional Court.

Article 8 Omitted.

ADDENDUM (Nov. 30, 1991)

Article 1 (Enforcement Date)
This Act shall enter into force on the date of its promulgation.

Article 2 (Transitional Measures)
Standing Justices and other Justices at the time when this Act enters into force shall be
considered Justices appointed under this Act, and their terms shall be calculated from the
time of their appointments before this Act enters into force.

Article 3 Omitted.

ADDENDUM (Dec. 22, 1994)

This Act shall enter into force on the date of its promulgation.

ADDENDUM (Aug. 4, 1995)

This Act shall enter into force on the date of its promulgation.




ADDENDUM (Dec. 13, 1997)

This Act shall enter into force on January 1, 1998. (Proviso Omitted.)

ADDENDUM (Jan. 19, 2002)
Article 1 (Enforcement Date)
This Act shall enter into force on the date of its promulgation. (Proviso Omitted.)
Articles 2 through 3 Omitted.
ADDENDUM (Jan. 26, 2002)
Article 1 (Enforcement Date)
This Act shall enter into force on July 1, 2002.
Articles 2 through 7 Omitted.
ADDENDUM (Mar. 12, 2003)
Article 1 (Enforcement Date)
This Act shall enter into force three months after the date of its promulgation
Articles 2 through 3 Omitted.
ADDENDUM (Mar. 31, 2005)
Article 1 (Enforcement Date)
This Act shall enter into force on the date of its promulgation.

Articles 2 through 7 Omitted

ADDENDUM (Jul. 29, 2005)

This Act shall enter into force on the date of its promulgation.
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ADDENDUM (Dec. 21, 2007)

This Act shall enter into force on January 1, 2008.

ADDENDUM (Mar. 14, 2008)

This Act shall enter into force three months after the date of its promulgation




lll. Rules of Adjudication of the Constitutional Court

CHAPTER I GENERAL PROVISIONS

Article 1 (Purpose)
The purpose of these Rules is to provide necessary provisions on the procedures for adju-
dication at the Constitutional Court (hereinafter “the Court”) pursuant to Article 113, Sec-
tion 2 of the Constitution and Article 10, Section 1 of the Constitutional Court Act.
Article 2 (Items to be Stated on All Documents Submitted to the Court)
(1) Unless otherwise provided, all documents submitted to the Court shall include the fol-
lowing items, along with the signature of the filing party.
1. Description of the case.
2. Name, address, and contact numbers (e.g., telephone number, facsimile number, or
email address; hereinafter the same shall apply) of the filing party.
3. Description of the attached documents.
4. Date of the document’s preparation.
(2) If the address and contact numbers remain the same, they need not be included in doc-
uments submitted later.
Article 3 (Preparation of Court Documents)
(1) Court documents shall be prepared using clear and succinct language.
(2) Unless other specific reasons exist, court documents shall be prepared on A4-size
papers (210mm width X 297mm length).
Article 4 (Attachment of Translations)
For documents originally written in foreign languages or in symbols, a translation in the
Korean language shall be attached therewith.
Article 5 (Filing of Documents and Requests for Correction, etc.)
(1) The official who receives court documents shall issue a receipt without delay in case a
request is made by the filing party.
(2) The official under Section (1) may recommend necessary corrections of flaws or omis-
sions in the documents submitted.

(3) The Court, if deemed necessary, may request the filing party to submit via electronic
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mail or by other reasonable means an electronic copy of a document already submit-
ted.

CHAPTER I GENERAL ADJUDICATION PROCEDURES

SUB-CHAPTER 1 Parties

Article 6 (Proof of Power of Attorney, etc.)
The following must be proved in writing: the fact that one is the legal representative of
another person; the fact that one is the representative or administrator of a legal person, an

association or a foundation without legal personality; the fact that one has been conferred
the power to litigate.

Article 7 (Submission of Materials on Association’s Standing, etc.)
When an association or a foundation without legal personality is a party, the Court may

request the submission of its articles of incorporation, bylaws, or other necessary materials

to determine its standing as a party.
Article 8 (Representative Attorney)
666 (1) In case there is a multiple number of attorneys, the Presiding Justice may designate,

sua sponte or on motion by a party or an attorney, a representative attorney. The desig-

nation may be withdrawn or altered in like manner.

xipuaddy ‘

(2) The number of representative attorneys shall not exceed three persons.

(3) Service of notice or documents to one representative attorney shall be effective upon
all the attorneys.

SUB-CHAPTER 2 Request for Adjudication

Article 9 (Submission of Copies for Adjudication)
A person filing a request at the Court in accordance with Article 26 of the Constitutional
Court Act (hereinafter “the Act”) shall submit nine (9) copies of the request for purposes

of adjudication. In this case, copies to be used for service in accordance with Article 23 of
the Act shall be submitted separately.

Article 10 (Submission of Opinions of Interested Agencies)
(1) Government agencies, public institutions, or the Minister of Justice, which have an

interest in an adjudication at the Court, may submit a written opinion to the Court, and




the Court may request such agencies to submit written opinions.

(2) The Court may, if deemed necessary, notify a person having an interest in the adjudi-
cation of the fact that the person may submit a written opinion.

(3) In cases of the second clause of Section (1) or Section (2), the Court shall serve the

interested parties with certified copies of the request for adjudication.

SUB-CHAPTER 3 Oral Arguments and Testimonies
Article 11 (Pre-trial Procedure)

(1) If there is a need to put the parties’ arguments and evidences in order so as to hold the
adjudication proceedings with efficiency and in a concentrated manner, the Court may
hold a pre-trial procedure.

(2) The Presiding Justice may appoint a Justice in the Full Bench as a Commissioned Jus-
tice to be in charge of the pre-trial procedure.

Article 12 (Method of Oral Arguments)

(1) Oral arguments are not to be made by merely reading the briefs already submitted, but
rather shall be made in a succinct and concise manner that clarifies the issues.

(2) Justices may at any time ask questions of a party.

(3) The Presiding Justice may limit the time for a party’s oral argument as necessary, and
in such a case, the party shall complete the oral argument within the set time limit.
Provided, that the Presiding Justice may, when deemed necessary, extend the time
limit for oral argument.

(4) If there is a multiple number of attorneys for each party, the Presiding Justice may
limit the number of attorneys who may present oral arguments.

(5) To the extent necessary for facilitating the undisturbed flow of the adjudication pro-
ceedings and ensuring the appropriate level of review, the Presiding Justice may limit
oral arguments already under way.

(6) When an interested party or a participating litigant presents oral arguments, the provi-
sions of Sections (1) through (5) shall apply mutatis mutandis.

Article 13 (Designation of Expert Witness)

(1) The Court may designate a person with expertise as an expert witness and hear that

person’s testimony or have the person submit a written opinion.

(2) Previous to its designation of a person as expert witness, the Court may take into con-
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sideration the opinions of the parties, interested parties, or relevant scholarly associa-
tions or expert groups.
Article 14 (Service of the Decision to Designate)

(1) The public official designated as the court clerk (hereinafter “court clerk”) shall serve
the expert witness and the parties with a certified copy of the written designation or of
the record of pleadings indicating the decision to designate. Provided, that the designa-
tion shall not be served on the party who has been notified of it during the pleading.

(2) The expert witness shall be served with a request for opinion, with the following
attached documents:

1. A copy of the written request for constitutionality review or the written request for
adjudication.
2. A copy of the respondent’s answer
3. A copy of the written opinion of the interested party.
4. A guideline for preparing the written opinion.
Article 15 (Written Opinion of Expert Witness)
(1) Expert witness shall submit a written opinion with regard to the requested matters

within the due date designated by the Full Bench.
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(2) The court clerk shall serve the parties with a copy of the written opinion under Section
(1) without delay.
Article 16 (Testimony of Expert Witness)

xipuaddy ‘

(1) The testimony of expert witness shall be made in a succinct and concise manner that
clarifies the written opinion submitted in advance.

(2) The Presiding Justice may limit the time of the testimony of expert witness within rea-
sonable bounds.

(3) Justices may at any time ask questions of the expert witness.

(4) After the testimonies of expert witnesses, parties may present their opinions on them.

Article 17 (Request for Elucidation)

(1) In order to make more distinct the matters under adjudication, the Court may take any
of the following measures.
1. Ordering a party or his/her attorneys to be present at the Court.
2. Ordering the submission of adjudication papers, documents quoted in the adjudica-

tion, or other materials which are in the possession of the parties.




3. Taking into the Court’s custody documents submitted by parties or a third person.
4. Ordering a verification or an appraisal.
5. Requesting any necessary investigations.

(2) In ordering a verification or an appraisal, or in requesting an investigation under Sec-
tion (1), provisions on inspection of evidence in the Act, these Rules, Civil Procedure
Act, and Civil Procedure Rules shall apply mutatis mutandis.

Article 18 (Interpretation)

(1) The Korean language shall be used in courtrooms.

(2) If any person related to adjudication cannot speak, or has difficulty understanding or
expressing him or herself in the Korean language, an interpreter or other means of
assisting communication shall used.

Article 19 (Prohibition of Recordings)
No person shall be allowed to record, film and/or broadcast the courtroom proceedings

without the permission of the Presiding Justice.

SUB-CHAPTER 4 Dates
Article 20 (Designation and Alteration of Dates)

(1) Dates shall be fixed by the Presiding Justice in consultation with the Full Bench. Pro-
vided, that the dates of examination or interrogation by the Commissioned Justice
shall be designated by the Commissioned Justice.

(2) Section (1) shall also apply to alteration of dates already fixed.

(3) When a date is altered, or when the pleadings are postponed or adjourned, the next
date shall be fixed immediately unless the there is an interruption or suspension of
proceedings, or some other special circumstances.

Article 21 (Notification of Dates)

(1) Dates shall be notified through service of a written notice of date or a summons. Pro-
vided, that for persons already present for the case, dates may be notified in person.

(2) Simplified notification of dates may be made through telephone, facsimile, postal
mail, electronic mail, or through other suitable means deemed to be appropriate.

(3) When dates are notified in accordance with Section (2), the court clerk shall indicate

the method and its dates in the records of adjudication.
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SUB-CHAPTER 5 Service
Article 22 (Service by Telephone, etc.)

(1) Service upon a representative who is an attorney-at-law may be made by the court
clerk through telephone, facsimile or electronic mail.

(2) When both parties appoint attorneys-at-law as each of their representatives, service is
deemed to have been made when the attorney of one party delivers a copy of adjudica-
tion documents to the other party’s attorney or sends it by facsimile or electronic mail,
and sends evidence thereof to the Court. Provided, that the above shall not apply when
adjudication documents must be delivered to the party in person.

Article 23 (Obligation to Submit Copies)
Unless otherwise provided, any person submitting adjudication documents to be served
shall submit as many copies of the documents as is needed for service.

Article 24 (Service on Joint Representatives)

In case service is made in accordance with Article 180 of the Civil Procedure Act, if the

joint representatives have reported one designated attorney as the one to receive service,

then service shall be made on the said designated attorney.
670
SUB-CHAPTER 6 Evidence

Article 25 (Application for Examination of Evidence)
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In applying for examination of evidence, the relationship between the evidence and the
facts to be attested shall be indicated with specificity.
Article 26 (Examination of Parties and Witnesses)

(1) Application for examination of witnesses shall be made collectively, unless there are
unavoidable circumstances. The same shall apply to application for examination of
parties.

(2) In applying for examination of a witness, the following must be specified: name,
address, contact numbers, and occupation of the witness; the witness’s relation to the
party; the nature of the witness’s involvement in the case, or the circumstances under
which the witness gained knowledge of the case.

Article 27 (Submission of Matters to be Directed at the Witness)
(1) The party applying for examination of witnesses shall submit by a date fixed by the

Court a document indicating the matters to be directed at the witness, the number of




whose copies shall equal the number of parties plus twelve.

(2) The court clerk shall serve one copy of the document under Section (1) on the other
party before the date of examination of the witness.

(3) Matters to be directed at the witness must be individualized and specific.

Article 28 (Items to be Indicated on Summons to Witness)

(1) The summons to witness shall include the following items, and be signed by the Pre-
siding Justice:

1. Date and place of appearance.

2. Description of the parties.

3. Summary of matters to be directed at the witness.

4. Legal sanctions in the event of failure to appear.

5. A notification of the duty to explain and report reasons for failure to appear.

6. A notification of possibility of legal sanctions in case no report is made as pre-
scribed by Item 5, as it will be deemed an instance of non-appearance without
cause.

(2) The summons to witness shall be served no later than seven (7) days prior to the date
of appearance. Provide, that this shall not apply in case of unavoidable circumstances.

Article 29 (Report of Non-appearance)
Upon receiving the summons, if the witness is unable to appear on the specified date, the
witness shall immediately explain and report the reasons.

Article 30 (In Case of Non-Appearance)

(1) For taking into custody a witness who fails to appear without any reason, the relevant
provisions of the Criminal Procedure Rules shall apply mutatis mutandis.

(2) For the imposition of fines on witness who refuses to testify or to take an oath after a
decision has been made which found such refusal to be without reason, Articles 248
and 250 of the Non-litigation Procedure Act (except for the clauses on prosecutors,
appeals, and cost of adjudication for imposing fine) shall apply mutatis mutandis.

Article 31 (Method for Examining Witnesses)

(1) Examination of witnesses shall be conducted in an individualized and specific manner.

(2) If examination by a party falls under any of the following, the Presiding Justice may
limit, sua sponte or on motion by a party, the examination. Provided, that as to exami-

nations specified in Items 2 through 6, the same will not apply if there is justifiable
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reason.
. Examination which insults or defames the witness.

. Examination which violates Articles 91 through 94 of the Civil procedure Rules.
. Examination which overlaps with other examinations previously conducted.

. Examination unrelated to the issues.

. Examination which seeks a statement of opinion.

AN B~ W N =

. Examination which seeks a statement regarding matters not directly experienced by
the witness.
Article 32 (Objections)

(1) Objections to the Presiding Justice’s orders or measures regarding examination of wit-
ness shall be made immediately following such orders or measures, shall specifically
mention the grounds.

(2) The Full Bench shall make a decision immediately with respect to an objection made
pursuant to Section (1).

Article 33 (Access to Witness Examination Records)

Witness may request access to inspect or duplicate the record of examination of the wit-

ness.

Article 34 (Method of Offering Documentary Evidence)

When a party intends to offer documentary evidence, the party shall do so either by sub-

mitting the document, or by filing a request for an order to have the person holding the

document submit it.
Article 35 (Offering of Evidence by Submission of Document)

(1) When offering documentary evidence by submitting the document, the document’s
title, author, and date of preparation must be stated. Provided, that in case the nature of
the document is such that these items are self-evident, they need not be stated.

(2) When offering documentary evidence, it must be accompanied by copies of the docu-
ment whose number shall equal the number of parties plus one. Provided, that in case
of a reasonable cause, the Court may permit the submission of copies later within a
period set by the Court.

(3) Copies submitted pursuant to Section (2) shall be clearly legible; if the copies are not
clearly legible, the Presiding Justice may order them to be resubmitted.

(4) Even when offering parts of a document as evidence, the document in its entirety shall




be submitted. Provided, that with the permission of the Presiding Justice, the copies of

such document may only show the portions to be cited as evidence.

(5) Even after the completion of inspection of documentary evidence, the Court may order
the resubmission of the original copy of the documentary evidence.

Article 36 (Submission of Annotations)

(1) In case the content of the documentary evidence is difficult to understand, or in case
the documentary evidence is too great in number, or in case the evidentiary purpose of
the evidence is unclear, the Presiding Justice may order the submission of an annota-
tion which clarifies the relation between the evidence and the facts to be proven.

(2) In case the documentary evidence is in a language other than Korean or in symbols, a
translation thereof shall be attached. Provided, that if a portion of the document is
being offered as evidence, then with the permission of the Presiding Justice a transla-
tion of only that portion may be attached.

Article 37 (Admission of Documentary Evidence)

When a party has offered documentary evidence, the Court may exclude it or withdraw its

decision to admit it in case one of the following is true:

1. There is no relevancy between the evidence and the facts.

2. The evidence is identical or similar to the ones already submitted, and the party has
failed to establish its value as a separate evidence.

3. The document is in a language other than Korean or is in symbols, and yet no trans-
lation has been attached, or the party failed to follow the order of the Presiding Jus-
tice to submit a translation.

4. The party failed to follow the Presiding Justice’s order to submit an annotations in
accordance with Article 36.

5. The party failed to follow the Presiding Justice’s order to clarify the document’s
author or the date it was prepared.

Article 38 (Offering of Evidence by Requesting Submission of Document)

(1) When offering documentary evidence by ordering the person in possession of the doc-
ument to submit it, a request for such order shall be made in writing which includes
the following:

1. Description of the document

2. Substance of the document
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3. Person in possession of the document
4. Facts to be proven
5. Grounds for the duty to submit.

(2) In case the other party has an opinion on the request made pursuant to Section (1), the

other party may submit its opinion in writing to the Court.
Article 39 (Solicitation of Document Delivery)

Notwithstanding the provision of Article 34, documentary evidence may also be offered

by filing a request for solicitation of the document from the person holding it. Provided,

that the above shall not apply in case the party is authorized by law to ask for the docu-
ment itself or a certified copy of it.
Article 40 (Solicitation of Parts of Official Records)

(1) Requests may be made for the solicitation of certain portions of official records held
by the courts, the prosecutors’ office, or other public agencies (hereinafter collectively
referred to as “the courts™).

(2) In case the Court grants the request made pursuant to Section (1), it shall solicit the
courts holding the record to send a certified copy of the portion of the record specified

674 by the requesting party.
(3) Unless the document in question is not held by the courts, or there are other special

circumstances preventing the courts from complying with the solicitation, the courts
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solicited pursuant to Section (2) shall provide access to the records so as to allow the
requesting party to make the necessary specification referred to in Section (2).
Article 41 (On-site Inspection of Documentary Evidence)

(1) If there are reasons which make it impossible or difficult to offer documentary evi-
dence held by a third party by filing a request for an order to submit, or by filing a
request for solicitation, the Court may, sua sponte or on motion by a party, inspect the
documentary evidence at the place where it is located.

(2) In case of on-site inspection pursuant to Section (1), the requesting party shall submit
to the Court a duplicate of the document offered as evidence.

Article 42 (Duty to Cooperate)

(1) The person solicited by the Court to send a document in part or in whole, or the person

in possession of a document for which on-site inpection is to be conducted, shall not

refuse to cooperate without justifiable cause with the delivery or the inspection of doc-




umentary evidence.

(2) If the person solicited for delivery of a document is not in possession of the document,
or has other reasons preventing compliance with the solicitation for delivery, the per-
son shall notify the Court of the reasons.

Article 43 (Method of Submission)

(1) When submitting or sending a document to the Court, the original copy of the docu-
ment, its official copy, or its certified duplicated copy shall be provided.

(2) The Court, if deemed necessary, may order the submission of the original copy of the
document, or solicit the delivery of the original copy of the document.

(3) The Court may order the party to submit a certified or abstract duplicate copy of the
document quoted by the party.

(4) When a document is not admitted as evidence, the Court may, in consultation with the
party, return or destroy the original, official, certified, or abstract copies of the docu-
ment.

Article 44 (Application for Appraisal)

(1) When applying for an appraisal, a written document stating the matters to be appraised
shall be submitted.

(2) The written application under Section (1) shall be served on the other party.

Article 45 (Solicitation of Appraisal)
The Court, when deemed necessary, may solicit public agencies, schools, or other institu-
tions with substantial facilities, or foreign public institutions for appraisals. In such a case,
the provisions on oath shall not apply.
Article 46 (Application for Verification)
When applying for a verification, the party shall make an application with a statement of
the purpose of the verification.
Article 47 (Appraisal During Verification)
The Commissioned Justice may, if deemed necessary for verification, order an appraisal or

examine witnesses.

SUB-CHAPTER 7 Other Procedures
Article 48 (Method of Pronouncement)

In announcing a decision, the Presiding Justice shall read the holding as written in the
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original decision and explain the main parts of the reasoning. When necessary the Presid-

ing Justice may have another Justice explain the main parts of the reasoning. Provided,

that in case an opinion different from the Court’s opinion has been filed, the Presiding Jus-
tice shall make this public, and may have Justice who authored the separate opinion to
explain the main parts of its reasoning.

Article 49 (Service of the Decision)

If the final decision of the Court is related to the enactment or amendment of a statute, the

National Assembly and other interested government agencies shall be served with a certi-

fied copy of the decision.

Article 50 (Request and Withdrawal of Preliminary Injunction)

(1) Request for preliminary injunction and the withdrawal of such request shall be made
in writing. Provided, that on the dates of pleadings, or on the dates of interrogations,
the request and the withdrawal may be made orally.

(2) The written request for a preliminary injunction shall state the purpose and reasons for
the request, and shall be accompanied by evidence or materials substantiating the
argument.

676 (3) When a request for a preliminary injunction has been made, a certified copy of the
written request shall immediately be served on the respondent.

Article 51 (Service of Decisions on Requests)
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(1) When a decision has been made on a request for a preliminary injunction, the official
copy of the decision shall immediately be served on the requesting party. In case the
respondent has submitted an answer, or interested agencies have submitted an opinion
with respect to the request for preliminary injunction, an official copy of the decision
shall be served on them as well.

(2) When a decision has been made on a motion for exclusion or recusal of Justices, or on
a request for court-appointed counsels, the official copy of the decision shall be served
immediately on the motioning or requesting party. In case of a decision appointing a
court-appointed counsel, an official copy of the decision shall be served on the
appointed attorney as well.

Article 52 (Adjudication Procedure for Retrial)
On the adjudication procedure for retrials, the provisions on adjudication procedures for

original cases shall apply mutatis mutandis, to the extent permitted by the nature of the




retrials.
Article 53 (Items to be Stated on Request for Retrial)

(1) The written request for a retrial shall include the following:
1. Description of the requesting party and counsel.
2. Indication of the decision for which retrial is sought, and a statement seeking a retri-

al of the said decision.

3. Reasons for retrial.

(2) The written request for a retrial shall be accompanied by a copy of the decision for

retrial is sought.

CHAPTER III SPECIAL ADJUDICATION PROCEDURES

SUB-CHAPTER 1 Adjudication on the Constitutionality of Statute
Article 54 (Items to be Stated in the Request by Ordinary Courts)
In addition to the items specified in Article 43 of the Act, the following shall be included
in the request filed by ordinary courts:
1. If the underlying case is a criminal case, whether the defendant has been arrested
and the duration of the arrest.
2. If the underlying case is an administrative case, whether the administrative disposi-
tion has been suspended.
Article 55 (Submission of Opinion of the Requesting Court)
Even after filing a request for a constitutionality review of statutes, the requesting court
may submit to the Court an opinion or other materials necessary for the Court’s adjudica-
tion.
Article 56 (Submission of Opinion of Participants)
Persons participating in the underlying case may submit to the Court their opinions on the

constitutionality of the statute or statutory provisions.

SUB-CHAPTER 2 Adjudication on Impeachment
Article 57 (Counsel for Impeachment Prosecutor)
The impeachment prosecutor may appoint an attorney-at-law as counsel to carry out the

impeachment adjudication.
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Article 58 (Disqualification of Impeachment Prosecutor and Interruption of Adjudication)

(1) The adjudication on impeachment shall be interrupted when the impeachment prose-
cutor, who is the Chairperson of the Legislation and Justice Committee of the National
Assembly, is disqualified. In such a case, the person to be elected as the new Chairper-
son shall succeed the impeachment adjudication.

(2) The adjudication on impeachment shall not be interrupted when there is counsel for
the impeachment prosecutor.

Article 59 (Commencement of Oral Argument)

The oral argument commences with the announcement of the case and the name of the

parties.

Article 60 (Reading of the Impeachment Resolution)

(1) The impeachment prosecutor shall first read the resolution of impeachment.

(2) In case of Section (1), the Presiding Justice may, when deemed necessary for the facil-
itation of the review process, have the impeachment prosecutor state only the main
parts of the cause for impeachment.

Article 61 (Opinion of Impeached Official)
678 The Presiding Justice shall grant the impeached official an opportunity to present his/her
opinion on the impeachment.

Article 62 (Opinion on Documentary Evidence)
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The impeachment prosecutor or the impeached offical shall make a statement on whether
he/she agrees to the admission of documents submitted as evidence.
Article 63 (Statements after Inspection of Evidence)

(1) After the completion of inspection of evidence, the impeachment prosecutor may
make a statement with regard to the impeachment. Provided, that when the impeach-
ment prosecutor is not present, the statement shall be deemed to have been made
through the items stated in the official copy of the impeachment resolution.

(2) The Presiding Justice shall grant the impeached official an opportunity to make a final
statement.

(3) The Presiding Justice may, when deemed necessary for the facilitation of the review
process, limit the time for making statements pursuant to Sections (1) and (2).

Article 64 (Non-appearance and the Announcement of Decision)

Announcement of the final decision may be made even when the parties are not present.




SUB-CHAPTER 3 Adjudication on Dissolution of a Political Party
Article 65 (Attachments to Written Request for Dissolution of a Political Party)

(1) The request for an adjudication on the dissolution of a political party shall be accom-
panied by a document evidencing that the State Council has reviewed the matter of
requesting the dissolution of a political party.

(2) The request for an adjudication on the dissolution of a political party shall be accom-
panied by a certified copy of the central party’s registry or other documents evidenc-
ing that the respondent is the political party whose dissolution is sought.

Article 66 (Notification of Request)

(1) When a request for the dissolution of a political party has been filed or when such a
request has been withdrawn, or when a preliminary injunction has been granted, or
when the adjudication has been terminated, the President of the Court shall send a
notification of such facts to the National Assembly and to the National Election Com-
mission, along with a copy of the request or the withdrawal, or a certified copy of the
grant of preliminary injunction, or a certified copy of the final decision.

(2) In case of serving the government with a decision ordering the dissolution of a politi-
cal party in accordance with Article 58, Section 2 of the Act, the service shall be made

on the Minister of Justice.

SUB-CHAPTER 4 Adjudication of Competence Disputes

Article 67 (Notification of Request for Competence Dispute)
When a request for competence dispute has been made, the President of the Court shall
immediately notify such facts to the following government agencies or local governments:

1. Minister of Justice.

2. Minister of Government Administration and Home Affairs, in case a local govern-
ment is a party to the competence dispute. Provided, that Minister of Government
Administration and Home Affairs and Minister of Education and Human Resources
Development in case the competence dispute, filed under Article 62, Section 2 of
the Act, relates to affairs of a local government concerning education, science or
art.

3. In case a city, a county, or a district which has an autonomous government, is party

to the competence dispute, the Special Metropolitan City, the Metropolitan City, or
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the Province of which the party government is a sub-unit.
4. Other state agencies and/or local governments deemed to have an interest in the

adjudication of the competence dispute.

SUB-CHAPTER 5 Adjudication on Constitutional Complaint
Article 68 (Items to be Stated in Written Request for Adjudication of Constitutional
Complaint)
(1) The written request for constitutional complaint pursuant to Article 68, Section 1 of
the Act shall include the following:
1. Indication of the complainant and counsel.
2. Respondent (Provided, that this does not apply to constitutional complaint on
statutes).
3. Infringed rights.
4. Exercise or non-exercise of state power by which the infringement of the rights was
caused.
5. Grounds for the request.
6. The fact that other relief procedures provided by other laws have been exhausted.
7. The fact that the time limit for filing has been observed.
(2) The written request for constitutional complaint pursuant to Article 68, Section 2 of
the Act shall include the following:
1. Indication of the complainant and counsel.
. Indication of the underlying case and its parties.
. The statute or statutory provisions that are interpreted as unconstitutional.

. Reasons why it is interpreted as unconstitutional.

[ I "N YS I \S)

. Reasons why the constitutionality of the statute or the statutory provisions is a con-
dition precedent for the adjudication of the underlying case.
6. The fact that the time limit for filing has been observed.
Article 69 (Attachments to Written Request for Adjudication of Constitutional Com-
plaint)
(1) The written request for adjudication of constitutional compliant shall be accompanied
by a document evidencing the appointment of counsel. Provided, that the above shall

not apply when making a request for a court-appointed counsel at the time of the filing




of the request for adjudication.
(2) The following documents shall be attached to the written request for adjudication of
constitutional complaint pursuant to Article 68, Section 2 of the Act.
1. A copy of the motion for requesting constitutionality review of the statute.
2. A copy of the decision denying the motion for requesting constitutionality review
of the statute.
3. Proof of service of the decision denying the motion for requesting constitutionality
review of the statute.
4. A copy of the judgment from the underlying case, in case it has been served on the
claimant.
Article 70 (Order for Corrections)
(1) In case certain items to be stated on the written request are missing or unclear, the
Court may specify a reasonable time limit and order their correction.
(2) In case no correction is made within the time limit specified pursuant to Section (1),

the request for adjudication may be dismissed.

ADDENDUM

Article 1 (Effective Date)
These Rules shall enter into force after thirty (30) days of their promulgation.

Article 2 (Transitional Measures on Pending Cases)
Unless otherwise provided, these Rules shall apply to cases pending at the Court at the
time of their entry into force. Provided, that these rule shall not affect legal relations

already formed at that time.
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IV. Statistics

1. Caseload of the Constitutional Court
(Sept. 1998. ~ Dec. 2007)

Constitutional Complaints
Constitutionality Dissolution C .
Type Total ~ Reviewof  Impeachments of Political (I))n}p © tence Sub Article Article
Statutes Paies ~ ~Pocc on 68, 68,
Section 1 Section 2
Cases Filed 15,716 567 1 46 15,102 13,452 1,650
Cases Settled 14,789 536 1 31 14221 12,763 1,458
Dismissed by
Designated Panels 5,981 5981 5776 = 205
Unconstitutional = 306 119 187 50 137
Nonconformity to
the Constitution 39 68 2 46
Limited
Unconstitutionality 48 15 33 10 3
Decided Limited
682 by Full = Constitutionality 8 7 2 2
— Bench .
. Constitutional = 1,059 220 839 3 836
2 Request Granted = 284 5 279 | 279
Request Rejected 5,179 1 9 5,169 5,169
Dismissed 1,276 30 13 1,233 1,084 149
Miscellaneous 4 4 3 1
Withdrawn 517 106 4 407 | 367 40

Pending 927 31 15 881 |« 689 192




2. Number of Cases Filed

year

1742
2007 75,

2006 1681

1434
2005 23

1179
2004 31

1136
2003 24

976
2002 28

1028
2001 31

953
2000 M8

904
1999 18

635
1998 18

523
1997 5

527
1996 23

1995 459
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3. Distribution ratio of the results of the final disposition

Nonconformity to the Constitution 7.3%
Limited Unconstitutionality 2.8%
Limited Constitutionality 1.3%

Unconstitutional o— Dismissed 5.6%

536 Cases
(100%)

Constitutional
41%

Constitutionality Review of Statutes (Sept. 1988. ~ Dec. 2007.)

Limited Unconstitutionality 0.2%

Limited Constitutionality 0.1%
Nonconformity to the Constitution 0.5% —————=

Unconstitutional 1.3% Request Rejected
684 36.3%
I Request Granted 2% 4&
5 Withdrawn 2.9% ——— 14,221 Cases
B
2
>

Dismissed by Designated Panels

42.1%

Constitutional Complaints (Sept. 1988. ~ Dec. 2007.)




A Note on Translation

Chapters 1 and 2, and Section | of Chapter 3 of this volume were translated by Hahm
Chaihark. Although some parts overlap with a previously published material (The First
Ten Years of the Korean Constitutional Court, published in 2001 in commemoration of
the tenth anniversary of the Court’s founding), they have all been newly translated for
the current volume.

Translation of the remainder of the book (Sections Il through VI of Chapter 3), which
consists of summaries of selected decisions of the Constitutional Court, were done by
different people at different points in time. Many of them have been excerpted from The
First Ten Years, as well as the Decisions of the Korean Constitutional Court, an annual
publication containing English translations of the Court’s major decisions, published
since 2001. Thus, decisions that had been included in the First Ten Years, i.e., decisions
rendered up until August 1998, were mostly translated by Park Kyung-sin and Kim
Jong-cheol. The summary of decisions originally published in the volumes of the
Decisions of the Korean Constitutional Court were variously translated by Park Kyung-
sin, Rhee Woo-young, and Park Yong Chul, depending on the year the decisions were
rendered. Many decisions, however, which had been included in the previous
publications have been newly translated and summarized by Hahm Chaihark for the
current volume. Certain summaries of decisions, also translated by Hahm Chaihark,
are being introduced in English for the first time in this volume.

The following indicates the translators for the individual case summaries. The
numbers refer to the serial number assigned to decisions in this volume.

Park Kyung-sin and Kim Jong-cheol

Section |l : 1,2,3,4,5,6,7,8.

Section Il : 1,2,3,4,17,18,19.

SectionV: 1,2,3,4,5,6,7,8,9,10, 11,12, 13, 14.
SectionV : 1,2,3,4,5,10,11,12,13, 14,15, 20, 21.

SectionVI: 1,2,3,4,5,6,7,8,9,10, 11,12, 13, 14, 15.

Park Kyung-sin

Section Il : 10.

Section Ill : 5, 6, 16, 20, 21.

Section IV : 16, 17,19, 20, 21.

SectionV : 8,9, 16,18, 23, 24, 25, 26, 29.
Section VI : 17,18, 19, 20, 21, 31, 32, 34, 35.

Rhee Woo-young
Section Il : 9, 12.
SectionV : 17, 28.
Section VI : 22, 23, 26, 27, 28, 30.

Park Yong Chul
Section Il : 15.
SectionV : 30.

Hahm Chaihark

Section Il : 9,11, 12,13, 14, 15.

Section Il : 7,8, 10, 11,13, 14, 22, 23, 24, 25.
Section IV : 15, 18, 22, 23, 24, 25.

SectionV : 6,7,19, 22, 27.

Section VI : 16, 24, 25, 29, 33.








